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� &	����������
��I�(��	�����)����
�		��-�����	��)�'.
� 1�	��	���$ ���0����E�������=����-)�'.
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����������!! &�#�����	����������(����$)���#�
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�����#
���	����	�������������� ����	�������		���������
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������������



13

�����-���' ����-�������' !�?�
-��	����	

��#�!����#�!������� ���� ���-<���0�

'L � 
	 � ����� � �
����	���� � �� � �� � ���	��� � �� � ��� � �
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	�������	�������������������
�	����������
������!NM"��
������
CDO������������������������	��
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� �	������	���	����	���������
���������	���	��)�'�
0� � =�
��� � ;0� � �	 � '
���� � �� � ��������  � ��	 � �� � ��������� � �� � ��� ��	 � �� � �����
����������#��
����������������	��	�����������������������������������0������	�
����������#�1���	����	���
	���L��	�����	���

E�	�������������#�����������	�;����#�����	�������������������
�����������	����������
�	��������������	�����������������������������
)L��
	��
�������������������������	 ��	���	�;��������L��
	��	��������������	���	�����������#
1���	�������	���

H	��	�����
	������������������L���	���	������������������������������� �$���������!
���L�	��	�����;0�#��
�	����������	����	���	 ���������������������

:
��������������������
�#��������
�����	�1���	�������������#������
������������	��#���
�
��� ���
	��
���	�������� ����� � ��	S ��������
��� ����	�	��� � ��� �	 �;���� ��� � ��� �	
���������� � �� � ��	 � ������ � ��� � ������ � ' � �	�� � � � �� � ����� � ���
�� ��	�� � ����	
�����	 ����	���	��������������������=�
���#����������� �$������������	 ��	��������
�����#������������	�	�����������  ����

'L���������������	���	�1���	��������	���������
���������R$�������������*�	����������#
	�����	�������������
	���������������
�����
	�����������#�������������	����������	�����
��	��L� �	�������������
������	������	��������������������
����!�������������2��	�����!
��� ����������������	������	 �������
 ��	�#����	���	�1���	�#�	��� �
����� ������	�
����� ��	�����	�����#�����
��������L
�������������������������
E����������
�������	�������	���	�������
�����!����	����� ��	��������#�������
	��
�	���������������
�����������������������������������
�����	��	�	�	�����
�����������	��������������$���*�	��

1� � ������ ��� �
	 ���������
����# ��
�	�� �	� �	����� �)�' �������������� ��� � �����
���L� �	�� � �� � ��� � 
	� ����	�� ��	 � �	 � 
	� � ��� � �
 ���	���# � �
��� � ��������  � ��	
���������	���	������������
������������	���#���	����
�	���
	������� ��	�
'L��������	�����	��������	����������������������� ��	�����
���#������������
���	��#

	��	��	�����������	����������		���
��������� ��	���������������	�������	������
�������������	������������	�����	� ��	���

��������������
	���
���� ��������	���	���������������	�� ��	����	�
	������
�	����	�����L�	����#�����������������	�������	������������	��������������  � ��	��'L������
�	�����	� �  � ����	� ��������� � �� � �
��� � �� ���		� � �	� ���� � ��	 �
	� �������	� ���
�������

�	���	��	����������������	������	�;0���L�������������	��
	�����������
���������	
���L���
�� ��	�����������	 S��L����������
	��
	����
������������  � ��	�����	�
��
	�������� ��	����L�������	
������

:
��������	 ���������������������������������������=�
�����	�����	���	�
��������L��
	�
���	� � ��������� ��	 � �
��������� � �
��� � �����������!# � �� � 	
���  � ��	# � �L������! �  � ��
���	� ��	�������	�������������	���	�����	�������� ��	����������	������#������
	�
�
	����������	������	����������������	�����
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�����������#��"����- �� ��������
�-�#�.�.�.�.��! 

1�	� � �� � ��������	� ����� � (��� ��	 � ��	����� � �� � ������ �  ���� � �����
�� ��	� � �	
<���	������	���	��� �� ������	�������������	��	 ����	��������� ���������������
<���	��#���	������=�
�������	���1���2�2�=2	2����

������������������	��
����!����1�����������)�'��� �1���2�2�=2	2���#������������� D5
���������AP�����#�A?��������	������������������	���#�P�������<���	��#�P�����������
E
���������������������		��������		���������	��	���

/� ���������  � ��	 �� �
	 �������� � ��	��	
� ����L�	��	� ��� �1�=� � �������	��
	 � ���
�
������������ ���%�� ��	����	�������������
��
��#�
	�� �	�'
������
	���
���
����L'
�����
+	 �'
���������;
����� ���	�A�?55����	�	�� � ��� ������	���� ������� � �
��� � �L'
����
�����	��������	������L�������	��������;�	�������	�+	����

&	����������������������	�����L�	��	�����=�
�������
����������������������	� �����4
�		� � �� � ��� � 
	 � �����	�� � ���	����	�� � 455 � ����������� � ����� � 4�Q55 � ���	�	��
������	���	��
���������
<��	�� � �� � �
��� � ������� � ��	��	
�!S � �� � ������� � � � �� � 	�	 � ������� � �
�����	�
�	��������������
�������������	��	���
��������
���������	�	�����������
�	�����	��!��
���������	����1�������	���������	�����
���������������	������������
	 ��	���
�������������

��H�		���L��
	�������������������	��	�������������� ��	��	���������	���+	��
���
��	��������������������������������	�  ������������������	������	�#���������	�	���
��������������	���	�	������������	�������	�����������	������������	�������

&	��������	��	������������������	������	����
�������		�#���
�����������������	��)�'
��		��������������
� ��	#�������������	����	��M���������M���������#�������  ����	����
����������������!����������		���	�
	�������!����������������������������!��

:
�	����L��
	��������������#�����������������#���������	��������
�������������������	����������	������������		�����������������		�#�����������	����
�����������������
�	�������1�	������������������������)�	���� ��	�������	������
����
����������!�����
�
�������	�������������	��

1��	������	��
�������������������������������������#������	��������������#����
�������������������������	���������	����	��������	������		�����
�
����������	�
����������
�����������������!��������
	L�� ��	���������	����	���	���
�
���
:
�����������
���	���������	����������������	���������		�#�������������  ����N

������	�����

H���������	����������
��������������	��������
#�)������	�����	
��

+	��
����������������������
	�����������������������������������������L�	������ ��	
����������	��S��	��
�����	�������	���������������������������������������������
����	���� ����L�	��� ����� � ���� � �����	�� � �� � �
��� � ������� �  � ���� � �� � ����� � �� �
	� ���
������� � ��	���	���� � � � �� � ���
���	� � �� � ��	� � 
	� � ��� � �� � ������ � �� � ��	� � ��!
���������# � 
	� � ��� � �� � ������ � �� � ���		� � �������	�� �  � �� � ���
	�
 � � � � �	�
������	�����
�����������		��
	�����������������
	�����
	��
����	
��������������
	��
�������	���������������������������������
	����������
��	��

:
��� � ���������� �  � ����������� � 	�� � ��8 � �� � �������� � �
����# � ��	�� � ��	�������
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�
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�
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�
��#�����	����	���������������������������	�����
��������	���	���
�������������������	�������������
������������������
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	 ������� � �
� ��
�� ��������������	� ��� �
	 ��������	���	�� ��� ����� ������� ���	

����������	��������	���	 ��

���,3������ $���

�� � �
�	�� � ��	��	 � �� � ������� � �� � ��������# � ��	� ������ � ����������� � �� � ������
�	 ��	�����	���������
������
�  ���������L��
	��%��������������������������ACC5
�
����
������������
������
�  ���������������������������	������	������
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����%���������L��
	������������������ �� ��������� � ��������������������
�L�������!���������������	�����������������������  ��������	��������������������	�������
�� � ��
� � � � �������	�� � �� � �������!# � �
�	�� � ���
�	�� � �� � ������ � �� � ������ � ����	�� � ����
��������
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:
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)L� � 
	 � ������� � �
���� � ���� � )'1 �  � ;
��	�� � '
���# � 
	 � ������� � �	���	�	� � 	�	
�����������	�
	��%�������#�����L���������������!#� ������	������
��������������!����
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���������������������������#�����
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��$���*" �� �' �������$���������� ������
���.'�������#�! 
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������������
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������
��L� ��	����)�'�
����  �	�������������
/�����������������������/
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���#�����������	��	�����������������		�����
)�����������������
�����������	�	�� � �	�������Q5����� �������# ������� �������� ��������!"������# ���������#
�
��	������
+��)�'����������?559��%���?5AP����)�'����??����������	����	�A4������
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�����������������!�����������	�������L� �	����	��
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)�����
������������	��	���  � ��	#������	����������������#������	��������	�&	���	�	��
������������������������#������
�������������  � ��	�
K�� � (��	�� ������� � ������ � �� �%������� ��	 � �� � ������� � �	����� � �� � ������ � �	��6
���������������������  � ��	�

<���#����%% !!��������$���������� ������
���.'�������#�! 
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��� � ��� � ��	����� � �������� � � � ����� � �	 � ����� � �� � ��� � 
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�	�� � ������� � �� � �� �=�
��� ���	��� � �	 � ������
�
����%������� ��	��	��
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�����������������������	�������	���	��������&0+#������������������
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�� � ��	����! �  � ��� � �����	� � ��� � ��	������ � �

���������������	�	���+���������	���������
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CASE NOTES

THE RIGHT TO INFORMATION AND 
CONSULTATION IN ARTICLE 27 OF 
THE CHARTER OF FUNDAMENTAL 
RIGHTS OF THE EUROPEAN UNION

Less than a Right and Less than a Principle, just an 
Ordinary Provision Lacking Direct E" ect?

Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and 
others, Judgment of 15 January 2014

Filip Dorssemont*

§1. INTRODUCTION

On 15  January 2014, the Grand Chamber of the Court of Justice (CJEU) delivered a 
judgment on a request for a preliminary ruling in Case C-176/12 Association de médiation 
sociale v. Union locale des syndicats CGT and others.1 , e fact that the CJEU was composed 
as a Grand Chamber suggests that the case was ‘of exceptional importance’.2 , e 
reference related to the interpretation of Article 27 of the Charter of Fundamental Rights 
of the European Union (the Charter), which recognizes a workers’ ‘right of information 
and consultation within the undertaking’. Despite the existence of an impressive body 
of directives in the - eld of worker involvement, a request for a preliminary reference 
concerning Article 27 of the Charter is unprecedented. More importantly, the judgment 
sheds light on the question whether and to what extent Charter principles, as opposed to 
genuine Charter rights, are ‘judicially cognizable’.

However, a reference to the distinction between a Charter principle and a Charter 
right, which lays at the heart of Article  54(5) of the Charter, has been scrupulously 

* Professor of Labour Law, Université catholique de Louvain.
1 Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, Judgment 

of 15 January 2014, not yet reported.
2 See Article 16 of Protocol (No 3) on the Statute of the Court of Justice of the European Union, [2010] OJ 

C 83/210.
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avoided. ! e judgment does not encourage domestic judges to take an activist stance 
in the face of statutory provisions implementing EU directives, where these statutory 
provisions are manifestly incompatible with the provisions of the directive they seek to 
implement. Apparently, the mere fact that such directives can be viewed as implementing 
the Charter principles did not make any di# erence. ! e judgment is relevant as far as 
labour law directives come into play which de$ ne the personal scope of application 
by way of a reference to the law of the Member States. In these directives, there is no 
autonomous concept of an employee. ! e judgment puts a restriction on the leeway 
o# ered to the Member States. It restricts the ability of Member States to preclude workers 
under a contract of employment according to the law of a Member State from the scope of 
statutory provisions implementing these directives. In this respect, the Grand Chamber 
con$ rms an older judgment in CGT and others v. Premier Ministre de l’Emploi, de la 
Cohésion sociale et du Logement.1

! e fact that the French Republic seems to have a bad record, in circumventing 
the application of Framework Directive 2002/14/EC on Informing and Consulting 
Employees2 did not stimulate the CJEU to empower the French tribunals envisaging 
to uphold European Union law to disapply statutory provisions incompatible with 
Directive 2002/14/EC. In the end, the French employees have been abandoned by their 
national legislator as well as by their Constitutional Court (Conseil constitutionnel). A 
reference to the CJEU proved not to be helpful, in allowing the Supreme Court (Cour 
de Cassation) to safeguard the employees’ right to information and consultation. ! e 
dialogue between these various courts has not proven to be very bene$ cial to the rights 
of employees, although the right to information and consultation has a constitutional 
status in both the French and the European legal order.

In this article, I will describe the facts of the case and the legal proceedings 
surrounding the preliminary reference. A% er analysing the CJEU’s judgment, I will 
focus on a number of issues that make up the core of the judgment.

§2. THE FACTS OF THE CASE

! e Association de Médiation Sociale (AMS) is a non-pro$ t organization active in 
Marseille. ! e name refers to its most prominent activity, which pertains to the $ eld 
of ‘social mediation’. ! rough the presence of so-called ‘mediators’ in critical areas of 
Marseille, its goal is to contribute to the prevention of crime. ! e AMS seeks to provide 

1 Case C-385/05 CGT and others v. Premier Ministre de l’Emploi, de la Cohésion sociale et du Logement 
[2007] ECR I-634.

2 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing 
a general framework for informing and consulting employees in the European Community – Joint 
declaration of the European Parliament, the Council and the Commission on employee representation, 
[2002] OJ L 8/29.
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job opportunities for unemployed persons or persons with social and professional 
di!  culties, in order to promote their reintegration into working life. Under French law, 
the ‘contrat d’accompagnement dans l’emploi’ (the accompanied employment contract) 
is the most appropriate tool available for that purpose. " e French Labour Code (Code 
du Travail) makes it abundantly clear that such a contract needs to be quali# ed as an 
employment contract (contrat de travail).3 At the time of the proceedings, AMS had thus 
recruited between 120 and 170 employees under accompanied employment contracts. 
If a threshold of 50 employees is reached, the French Labour Code provides for a dual 
channel system of workers’ representation.4 " e employer is required to recognize a 
trade union representation (une section syndicale) designated by a representative trade 
union as well as to organize elections for the establishment of a works council (comité 
d’entreprise). However, there is a caveat. Under French law, workers under a ‘contrat 
d’accompagnement’ are not taken into account for the calculation of the threshold of 50 
employees.5 " is rule allowed AMS to claim that the threshold of 50 employees had not 
been reached, since only 8 employees could be taken into account.

" e French trade union CGT decided to designate one of the permanent workers 
as a member of a section syndicale under construction at AMS. Opposing the trade 
union’s decision, AMS argued that the threshold of 50 employees had not been reached 
and, thus, worker’s representation pursuant to French Labour Code was not triggered. 
Subsequently, AMS suspended the employment contract of the designated permanent 
worker and challenged the proposed formation of the section syndicale in court (Tribunal 
d’Instance de Marseille).

§3. THE PROCEDURE OF THE CASE

" e Tribunal d’Instance had doubts regarding the constitutionality of the statutory 
provisions, which seem to di$ erentiate between employees based on the nature of their 
employment contract. For this reason, it referred a preliminary question to the French 
Constitutional Court in order to determine whether the provisions did not violate the 
constitutional principle of equality as well as the fundamental right to organize (liberté 
syndicale) and the right to worker involvement at enterprise level (la participation des 
travailleurs à la détermination collective des conditions de travail et à la gestion des 
entreprises). However, the French Constitutional Court6 considered that neither of 

3 See Article L 5134–24 of the French Labour Code.
4 See in this respect, P. Lokiec, Droit du travail. Les relations collectives de travail (1st edition, PUF, 

2011), p. 13–146; and P. Lokiec, ‘Trade Union representation in France’, in C. La Macchia, Representing 
employee interests: trade union systems within the EU (Editorial Bomarzo Albacete, 2013), p. 135–152.

5 See Article L 5134–66 of the French Labour Code.
6 Conseil constitutionnel, Decision n°2011–122, QPC of 29 April 2011, www.conseil-constitutionnel.fr/

conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2011/2011–122-
qpc/decision-n-2011–122-qpc-du-29-avril-2011.96630.html.
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these constitutionally anchored principles had been violated. If it would have judged 
otherwise, no reference for a preliminary ruling to the CJEU would have been necessary 
at a later date. ! e French Constitutional Court adopted a rather insular approach 
to the questions submitted. No reference at all was made to the very existence of any 
EU directives. ! ere is no trace of an intellectual assessment whether the outcome of 
the preliminary reference could a# ect the implementation of Directive 2002/14/EC 
and whether this could have been prevented by a more activist interpretation of the 
constitutional principles concerned.

! e French Constitutional Court ruled that the principle of equality was not violated. 
It did not deny the existence of a di# erent treatment between workers based on the nature 
of their employment contract, but it considered that employment policy objectives 
constitute a legitimate and proportionate justi$ cation.7 As far as the right to organize 
and the right to worker involvement were concerned, the French Constitutional Court 
adopted a rather formalistic approach. It argued that the provisions did not deprive the 
employees with a contrat d’accompagnement à l’emploi of their right to represent or to 
be represented once the threshold had been reached.8 Finally yet importantly, the Court 
considered that the statutory provisions did not formally prevent these workers from 
establishing or joining a trade union.9

Since a constitutional pathway in order not to apply the statutory provisions had 
thus been blocked, the Tribunal d’Instance adopted another avenue. It considered that 
the French statutory provisions were not in conformity with Directive 2002/14/EC.10 
Such an assessment does not come as a big surprise, since Directive 2002/14/EC is 
applicable to any person bene$ tting from protection as an employee under employment 
law in accordance with national practice in the Member States.11 It was not disputed that 
persons bound by a contrat d’accompagnement dans l’emploi were in fact bound by a 
a general employment contract (contrat d’emploi). Furthermore, although Article 3(1) 
of Directive 2002/14/EC provides that the Member States shall determine the method 
for calculating the thresholds of employees, this provision ‘precludes national legislation 
which excludes, even temporarily, a speci$ c category of workers from the calculation of 
sta#  numbers within the meaning of that provision’.12 ! e Tribunal d’Instance decided 

7 Ibid., para. 5: ‘que les di! érences de traitement qui peuvent en résulter entre catégories de travailleurs 
ou catégories d’entreprises répondent à ces " ns d’intérêt général et ne sont pas, dès lors, contraires au 
principe d’égalité’.

8 Ibid., para. 8: ‘qu’il ne leur interdit pas, en particulier, d’être électeur ou éligible au sein des instances 
représentatives du personnel de l’entreprise dans laquelle ils travaillent; que, par suite, il ne porte pas 
atteinte, en lui-même, au principe de participation des travailleurs à la détermination collective des 
conditions de travail ainsi qu’à la gestion des entreprises’.

9 Ibid., para. 9: ‘que la disposition contestée ne fait pas obstacle au droit des salariés mentionnés à l’article 
L. 1111–3 du code du travail de constituer librement une organisation syndicale ou d’adhérer librement à 
celle de leur choix’.

10 Directive 2002/14/EC.
11 Article 2(d) of Directive 2002/14/EC.
12 Case C-385/05 CGT and others v. Premier Ministre de l’Emploi, de la Cohésion sociale et du Logement.
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that the lack of conformity empowered the French judiciary to disapply the statutory 
provisions of the French Labour Code providing for the exclusion of the workers under a 
contrat d’accompagnement dans le travail in matters concerning employee participation.

As a result, AMS had far exceeded the threshold of 50 employees. For this reason, 
the Tribunal d’Instance considered that the appointment of the permanent worker was 
indeed valid. ! ere was no reason to declare the designation null and void.

AMS brought an appeal before the Cour de Cassation. ! e legal consequence which 
the Tribunal attached to the assessment that the statutory provisions were contrary to the 
Framework Directive is the non-applicability of these provisions to a dispute between a 
trade union and an employer. ! is approach challenges the established case law of the CJEU 
that EU directives have no horizontal e" ect between private individuals.13 However, in its 
preliminary reference, the Cour de Cassation seems to contemplate whether Article 27 
of the Charter could serve as a catalyst to empower the judiciary to disapply the French 
statutory provisions, which are clearly at odds with Directive 2002/14/EC. ! e Framework 
Directive raises a fundamental rights issue. It explicitly refers to the Community Charter 
of Fundamental Social Rights of Workers in its recitals. In an explanatory note on 
Article  27 of the Charter, the Community Charter of Fundamental Social Rights for 
Workers is quoted as a source of inspiration in the dra$ ing of that article.14

§4. PRELIMINARY QUESTIONS

! e Cour de Cassation refers two questions to the CJEU:

(1) May the fundamental right of workers to information and consultation, recognised by 
Article 27 of the [Charter], and as speci% ed in the provisions of Directive [2002/14], be invoked 
in a dispute between private individuals in order to assess the compliance [with European 
Union law] of a national measure implementing the directive?
(2) In the a&  rmative, may those same provisions be interpreted as precluding a national 
legislative provision which excludes from the calculation of sta"  numbers in the undertaking, 
in particular to determine the legal thresholds for putting into place bodies representing sta" , 
workers with [assisted] contracts?

In essence, the preliminary procedure is about the interpretation of primary law, that 
is, the Charter of Fundamental Rights of the European Union, which has the same legal 
value as the Treaties.

13 See P.J.G. Kapteyn and P. Verloren Van ! emaat, Introduction to the Law of the European Communities 
(Kluwer Law International, 1998), p. 547. See Joined Cases C-397/01 to C-403/01 Pfei! er and Others 
[2004] ECR I-08835, para. 109; and Case C-282/10 Maribel Dominguez v. Centre informatique du Centre 
Ouest Atlantique,Préfet de la région Centre, para 42.

14 F. Dorssemont, ‘Article 27’, in S. Peers et al., " e EU Charter of fundamental rights (Hart Publishing, 
2014), p. 750–752.
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! us, the # rst question explicitly refers to Article  27 of the Charter. ! e second 
question, to the contrary, refers to the provisions of the Directive 2002/14/EC. Indeed, in 
the # rst question a distinction is drawn between articles and provisions. What seems to 
be at stake in the second question is rather whether Article 27 of the Charter can be used 
to permit the judiciary to disapply statutory provisions that are not in conformity with 
the Directive 2002/14/EC. In sum, both questions essentially deal with the issue whether 
articles of the Charter can be invoked in a dispute between individuals in order to disapply 
incompatible statutory provisions which implement a directive into national law.

! e CJEU has thus integrated both questions as followed:

! e referring court seeks to ascertain, in essence, whether Article 27 of the Charter, by itself 
or in conjunction with the provisions of Directive 2002/14, must be interpreted to the e$ ect 
that, where a national provision implementing that directive, such as Article L. 1111–3 of the 
Labour Code, is incompatible with European Union law, that article of the Charter can be 
invoked in a dispute between individuals in order to disapply that national provision.15

§5. JUDGMENT

Despites its intention to combine the two questions, the CJEU in fact follows a three-
step approach. First, it assesses the compatibility of the French provisions with Directive 
2002/14/EC. Second, it examines to what extent Article  3 of Directive 2002/14/EC 
meets the conditions to have a ‘direct e$ ect’, and to what extent the defendants in the 
main proceedings may rely on that direct e$ ect against AMS. ! ird, the CJEU assesses 
whether Article 27 of the Charter can be invoked in the dispute in order to preclude the 
application of the statutory provisions deemed incompatible with Directive 2002/14/EC.

! e CJEU clearly recognizes that the encouragement of recruitment constitutes 
a legitimate aim of social policy.16 ! e Court does not indicate whether it refers to 
domestic or European social policy, however, it clari# es that the margin of discretion the 
Member States have in ful# lling such policy cannot be used as a justi# cation to frustrate 
the implementation of fundamental principles of European Union law or of a provision 
of EU law.17 ! us, it reiterates the dictum in CGT and others18 that Article 3 of Directive 
2002/14/EC (the provision of EU Law concerned) precludes statutory provisions that 
exclude a speci# c category of workers from the calculation of sta$  members. By doing 
so, the CJEU has in fact given an answer to the second question raised by the Cour de 
Cassation.

In the case at hand, it is not the direct e$ ect of the provisions concerned which raises 
a problem, but rather the question whether the French trade unions and the designated 

15 Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, para. 4.
16 Ibid., para. 26.
17 Ibid., para. 27.
18 Case C-385/05 CGT and others v. Premier Ministre de l’Emploi, de la Cohésion sociale et du Logement.
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representative could invoke these provisions against a purely private employer. According 
to the Court, Article 3(1) of Directive 2002/14/EC, which de" nes the personal scope of 
the Directive and urges the Member States to determine the method for calculating the 
threshold of employees, is su#  ciently precise and clear to have direct e$ ect. Indeed, 
although this provision does not indicate the manner in which Member States should 
calculate employees, it does require that the employees concerned are taken into 
account.19 % is conclusion is not surprising since the previous assessment illustrated 
that the French provisions were not compatible with Directive 2002/14/EC.

Concerning the question whether the defendants could rely on Article  3(1) of 
Directive 2002/14/EC to have direct e$ ect against the private employer, the CJEU 
reiterates its well-known case law that defendants cannot rely on the provisions of a 
directive having a direct e$ ect against a private individual, such as an association. % e 
best way to remedy the lack of such a horizontal e$ ect is a proper implementation of a 
directive or an interpretation of the implementation which is in conformity with the 
objectives of a directive. Hence, the Court states that the existence of a directive has an 
impact on the judicial interpretation of the domestic law implementing a directive. % us, 
the domestic judges need

to consider the whole body of rules of national law and to interpret them, so far as possible, in 
the light of the wording and purpose of the directive in order to achieve an outcome consistent 
with the objective pursued by the directive.20

% e CJEU stresses that there is a limit to such judicial activism, insofar as such ‘an 
obligation cannot serve as the basis for an interpretation of national law contra legem’.21

According to the CJEU, in the case at hand, there was no leeway for the Cour de 
Cassation to interpret French law in a way to achieve an outcome which was consistent 
with the objective pursued by Directive 2002/14/EC. In fact, the contradiction between 
the French implementation provision and Directive 2002/14/EC was unambiguous and 
beyond repair.

Hence, the CJEU examines whether Article  27 of the Charter can be invoked by 
itself or in conjunction with the provisions of Directive 2002/14/EC in order to preclude 
the application of those national provisions. According to the Court, the Charter 
is applicable, insofar as the facts of the case show that the dispute was ‘governed by 
European Union Law’.22 % is criterion is ful" lled as the reference to Article  27 of 
the Charter falls in the scope of the de" cient implementation provisions of Directive 
2002/14/EC.

19 Ibid., para. 34.
20 Ibid., para. 38.
21 Ibid., para. 39.
22 Ibid., para 42.
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! e legal precedent to consider here is Kücükdeveci.23 In this case, the CJEU ruled 
that the principle of non-discrimination on the basis of age permitted the domestic 
judges to disapply domestic provisions implementing Directive 2000/78,24 since the 
principle was ‘su#  cient in itself to confer on individuals an individual right which they 
make invoke as such’.

According to the CJEU, contrary to the provisions of Directive 2002/14/EC, Article 27 
of the Charter is deprived of such a kind of direct e$ ect. ! is conclusion is based on an 
analysis of Article 27 of the Charter read in isolation, disregarding Directive 2002/14/EC. 
Furthermore, the CJEU explicitly states that this % nding ‘cannot be called into question 
by considering Article 27 of the Charter in conjunction with the provisions of Directive 
2002/14’.25

! e CJEU recalls that the party injured as a result of domestic law not being in 
conformity with European Union law can claim for compensation of the loss sustained 
on the basis of state liability (Francovich and Others26).27

§6. COMMENTS

A. THE CONCEPT OF AN ‘EMPLOYEE ’ IN DIRECTIVE 2002/14/EC

As is quite common for directives in the % eld of EU social policy, the notion of an 
employee in Directive 2002/14/EC is de% ned by reference28 to domestic labour law. 
Such reference can also be found in the Transfer of Undertaking Directive 2001/23/EC 
which deals with the issue of worker involvement.29 ! is notion can be distinguished 
from a more autonomous approach concerning the notion of employee, which has been 
prompted by the CJEU in a number of % elds relevant to labour law. ! e most striking 
examples of this autonomous approach concern the personal scope in the context of the 

23 Case C-555/07 Kücükdevici [2010] ECR I-635.
24 Council Directive 2000/78/EC of 27  November 2000 establishing a general framework for equal 

treatment in employment and occupation, [2000] OJ L 303/16.
25 Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, para. 49.
26 Joined Cases C-6/90 and C-9/90 Frankovitch and Others [1991] ECR I-5367.
27 Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, para. 51.
28 See for the notion of ‘employee’ in Directive 2002/14/EC, the observations of J. Heuschmid in his 

annotation to the AMS judgment: J. Heuschmid, ‘Horizontalwirkung von Art 27  Europäsiche 
Grundrechtscharta Fehlanzeige?’, 4 EuZA (2014), p. 514–515. For a more general overview: S. Borelli, 
‘! e concept of employee and quality of employment’, in S. Borelli and P. Vielle, Quality of Employment 
in Europe (PIE Peter Lang, 2012), p. 112–123.

29 See inter alia, Council Directive of the European Parliament and of the Council of 12 March 2001 on 
the approximation of the laws of the Member States relating to the safeguarding of employees’ rights in 
the event of transfers of undertakings, businesses or parts of undertakings or businesses, [2001] OJ L 
82/16.
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free movement of workers, the Framework Directive on Health and Safety,30 and non-
discrimination in the ! eld of employment and occupation. " e Court controls in an 
autonomous way whether work under subordination as a counterpart of remuneration 
is being performed. " e genesis and the quali! cation of the employment relation under 
national law are immaterial.

" e question arises whether the holdership of the right to information and 
consultation in Article 27 of the Charter should be interpreted autonomously as well. 
Article  27 of the Charter indicates that the holders of the right to information and 
consultation are workers or their representatives. " e heading of the Article exclusively 
designates workers as the holders of such a right, thus apparently precluding workers’ 
representatives. However, the Court has recently adopted a rather collectivist approach 
to the issue of the holdership of the right to information and consultation. In Mono Car 
Styling,31 the CJEU ruled that the right to information and consultation as $ eshed out in 
the Collective Redundancy Directive32 is addressed to workers representatives and not to 
employees individually. Here, no reference was made to the Charter.

" e title of Article 27 of the Charter does contain an element which could narrow the 
scope of such a right, since information and consultation is con! ned to workers in an 
‘undertaking’. " e concept of an ‘undertaking’ is not de! ned. " e lack of de! nition is in 
my view consistent with the fact that neither the level nor the object of the information 
is de! ned. In my view, the concept of an ‘undertaking’ needs to be de! ned in relation to 
the level and the object.

On the one hand, there is no indication whatsoever to assume that the concept of 
worker in the Charter would need to be interpreted in another way than an ‘autonomous 
way’. Since the Charter is not applicable to the Member States ‘as such’, it hardly makes 
sense to assume that the notion would have a di% erent meaning depending on the 
Member State concerned. " e idea that Member States could de! ne the personal scope 
of a Charter recognizing fundamental rights does not make sense. " is would deprive 
such a recognition of its useful e% ect.

On the other hand, since the Charter only applies to Member States implementing 
Union law, in practice, the application of these rights risks being dependent on the 
personal scope of a given instrument of European Union law. To the extent that an 
instrument adopts an approach following the concept of work by means of a renvoie 
(reference) to the law of Member State, this will boil down to a restriction of the e% ective 
application of the Charter. " e present case sheds no light on this issue, since it was 
undisputed that the workers concerned fell within the ambit of both Directive 2002/14/EC 

30 Council Directive 89/391 of the European Parliament and of the Council of 12  June 1989 on the 
introduction of measures to encourage improvements in the safety and health of workers at work, 
[1989] OJ L 183/1.

31 Case C-12/08 Mono Car Styling SA, in liquidation v. Dervis Odemis and Others [2009] ECR I-06653.
32 Council Directive 98/58 of the European Parliament and of the Council of 20  July 1998 on the 

approximation of the laws of the Member States relating to collective redundancies, [1998] OJ L 225/16.
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and the Charter. In the case at hand, it was abundantly clear that the employees working 
under a contrat d’accompagnement dans le travail were employees according to French 
law. ! e Court considered that the Charter did apply to the facts of the case concerned, 
‘since the national legislation at issue in the main proceeding was adopted to implement 
Directive 2002/14’.33 For the Court, there is an obvious link between the French statutory 
provisions, Directive 2002/14/EC and the right to information and consultation in the 
Charter. In fact, the only reasons why the Travaux préparatoires of the Charter did not 
refer to Directive 2002/14/EC is that they predate the adoption of the Directive. ! ey 
have not been updated at a later stage, prior to the conclusion of the Lisbon Treaty.

It is however questionable whether the European legislator can still continue to 
delegate to the Member States the issue of de# ning the notion of worker within the 
framework of a directive that elaborates fundamental workers’ rights enshrined in the 
Charter.

! e fact that employees under a contrat d’accompagnement dans le travail fall within 
the scope of Article 27 of the Charter might be at variance with the standing case law of 
the CJEU with regard to the free movement of workers. In the past, the Court has indeed 
accepted national provisions which were at odds with substantive provisions on the free 
movement of workers, since it considered that the persons concerned were not engaged 
in a ‘genuine and e$ ective economic activity’.34 For this reason, they did not fall within 
the personal scope of the free movement rules. In the case concerned, work undertaken 
as a part of a drug rehabilitation program was not considered as being performed under 
the normal conditions to qualify as such a genuine and e$ ective economic activity.35 
Hence, in the same vein, the question whether persons which are employed in order to be 
reintegrated into the labour market fall under the rules for free movement of workers and 
under Article 15(2) of the Charter, in my view, remains an open question. In my view, the 
issue is not of immediate relevance to this case. ! e concept of a worker within the meaning 
of Article 27 and Article 15(2) of the Charter does not necessarily need to be identical.

B. PRECLUDING WORKERS FROM THE SCOPE OF THE 
IMPLEMENTATION OF DIRECTIVE 2002/14/EC: A DÉJÀ VU?

! e Grand Chamber extensively referred to and con# rmed the previous case CGT and 
others.36 In both cases, workers who were considered as employees on the basis of an 
employment contract were precluded from the scope of application of the legislation 

33 Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, para. 43.
34 See C. Barnard, EU Employment Law (4th edition, Oxford University Press, 2012), p. 149.
35 Case C-344/87 Bettraye v. Staatssecretaris van Justitie [1989] ECR I-1621, para. 17 and 18 See C. Barnard, 

EU Employment Law (4th edition, Oxford University Press, 2012), 149_150.
36 For an extensive annotation of the Case C-385/05 CGT and others v. Premier Ministre de l’Emploi, 

de la Cohésion sociale et du Logement, see F. Dorssemont, ‘Eens Franse werknemer, altijd Europese 
werknemer’, 2 Arbeidsrechtelijke annotaties (2007), p. 102–122.
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implementing into national the directives concerning worker involvement. In the 
older case, the union attacked the temporary preclusion in an administrative decree 
(Ordonnance) of workers under a so-called contrat de nouvelles embauches from statutory 
thresholds implementing Directive 2002/14/EC as well as from the reference period for 
the calculation of collective redundancies before the Conseil d’Etat.

However, this con! rmation of the older case law by the Grand Chamber was not 
su"  cient to bring relief to the trade unions trying to request the French judicature to 
disapply the statutory provisions deemed incompatible with Directive 2002/14/EC.

# ere are some major di$ erences between both cases and the way they were dealt with.
In the ! rst case, the trade unions did not request the Conseil d’Etat to disapply 

the provisions, but to annul the provisions of the governmental decree (Ordonnance) 
concerned. Since these provisions were not of a statutory nature, the Conseil d’Etat 
was competent to examine their legality in the light of Framework Directive 2002/14 
and the Collective Redundancy Directive 1998/59. In AMS, the statutory provisions 
concerned could only be annulled by the French Constitutional Court. It rejected that 
request. Apparently, the French Cour de Cassation sought to circumvent the judgment 
of the French Constitutional Court by submitting a preliminary reference to the CJEU 
regarding Article 27 of the Charter. It wanted the CJEU to examine whether Article 27 
of the Charter would actually allow the French judicature to refrain from applying 
the statutory provisions. In the ! rst case, neither the CJEU nor the Advocate General 
referred to the Charter. Technically speaking, the Charter did not have the status of 
primary law at that time. It acquired such a character a& er the entry into force of the 
Lisbon Treaty.37 Neither was there a technical need to recognize the right to information 
and consultation as a ‘general principle’ of EU law. Such a recognition has o& en been 
perceived as Trojan horse. As is elucidated by the Viking and Laval cases, as well as 
by Commission v. Germany, this is o& en a prelude for a balance operation justifying 
restrictions of rights alleged to be ‘fundamental’.38 Neither in CGT and others nor in 
AMS could a case for a balancing operation be made, though the French government 
tried to put forward an alleged con' ict with employment policy objectives.

In casu, the reference to the fundamental character of a collective workers’ right is 
enshrined and suggested in the preliminary questions. # e reference does not seek to 
invite the CJEU to engage in a balancing operation, but to invite it to empower the French 
judges to disapply statutory provisions deemed incompatible with Directive 2002/14/EC 
which implement this fundamental right.

37 C. Kollonay-Lehoczky, K. Loercher and I Schoemann, ‘# e Lisbon Treaty and the Charter of 
Fundamental Rights of the European Union’, in N. Bruun, K. Loercher and I. Schoemann, ! e Lisbon 
Treaty and social Europe (Hart Publishing, 2012), p. 61–104.

38 Case C-438/05 International Transport Workers’ Federation and Finnish Seamen’s Union v. Viking Line 
ABP and OÜ Viking Line Eesti [2007] ECR I-10779; Case C-341/05 Laval un Partneri Ltd v. Svenska 
Byggnadsarbetareförbundet, Svenska Byggnadsarbetareförbundets avdelning 1, Byggettan and Svenska 
Elektrikerförbundet [2007] ECR I-11767; and Case C-271/08 Commission v. Germany [2010] ECR I-07091.
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As shown above, the CJEU does not really accept that kind invitation.
In both cases, the role of the French Constitutional Court needs to be outlined as well. 

In both cases, it has refused to validate a request seeking to annul or disapply a statutory 
provision.39 In 2005, the statute concerned was the law granting extra-ordinary powers 
to the Government. In 2011, the provision in the French Labour Code that organizes the 
preclusion of some workers under an employment contract was under attack. In both 
cases, the Court refused to acknowledge that the constitutional principle of equality had 
actually been violated by not considering some employees. ! e French Constitutional 
Court considered in both cases that there was a di# erential treatment, but that it could be 
justi$ ed, since the objective of the promotion of employment did constitute a legitimate 
reason of general interest.40

In CGT and others, the Advocate General Mengozzi as well as the Commission argued 
that there was no discrimination. However, they followed another line of reasoning.41 
! ey both considered that the e# ect of the preclusion of some categories of workers for 
the sake of the reference period or for the sake of the thresholds did not discriminate 
between younger and older workers. Hence, there was no di# erential treatment. Indeed, 
if as a result, the amount of workers to be made collectively redundant was not reached 
or if the threshold of 50 workers was not reached, the information and consultation were 
not engaged and neither did a worker representative body have to be established. ! ese 
results a# ected young and old workers alike. ! ough the Second Chamber did not dwell 
in an explicit way on the issue of non-discrimination, it did make it abundantly clear that 
there was no such thing as a justi$ cation in public employment policy allowing for the 
preclusion of young employees from the scope of Directive 2002/14/EC.

In view of this clear-cut assessment of the French legislation, it is astonishing to read 
that the French Constitutional Court in its 2011 judgment considers that there is no 
principle of constitutional value prohibiting the legislator to adopt measures promoting 
the employment of speci$ c categories of workers.42

! us, the Constitutional Court completely ignores the impact of Directive 2002/14/EC 
and makes no e# ort at all to interpret and apply the existing French constitutional provisions 
in a way which would in fact allow an outcome that is consistent with the objectives pursued 
by the Directive. It goes beyond doubt that the outcome generated by the Constitutional 

39 See Cour constitutionnel, Decision n° 2005–521, DC of 22 July 2005, www.conseil-constitutionnel.fr/
conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2005/2005–521-
dc/decision-n-2005–521-dc-du-22-juillet-2005.970.html� and Cour constitutionnel, Decision n°2011–
122, QPC of 29 April 2011.

40 S. Sciarra, ‘Association de médiation sociale. ! e Disputed Role of EU Fundamental Principles and the 
Point of View of Labour Law’, in A. Tizzano et al. (eds.), Scritti in onore di Giuseppe Tesauro (Editoriale 
Scienti$ ca, 2014), p. 2436-2438, 2441: the author builds argues that in AMS, there was an unjusti$ ed 
di# erential treatment or discrimination.

41 Opinion of Advocate General Mengozzi in Case C-385/05 Confédération générale du travail and Others 
[2007] ECR I-00611, para. 27.

42 Cour constitutionnel, Decision n°2011–122, QPC of 29 April 2011.
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Court did not guarantee that objective. ! e outcome has been to uphold statutory provisions 
which violated EU directives. One might argue that the constitutional principle of equality 
did not provide any leeway for the Constitutional Court to guarantee such an outcome. 
Still, a less formalistic approach to some of the fundamental rights concerned (the right to 
information and consultation, the right to organize) might have made a di" erence.

C. THE RIGHT TO INFORMATION AND CONSULTATION IN 
ARTICLE 27 OF THE CHARTER: ‘RIGHT’ OR ‘PRINCIPLE’?

! e AMS judgment is one out of many judgments related to the right to information 
and consultation of workers at the level of an undertaking. However, for the very # rst 
time, the CJEU had to refer – and actually did refer – to Article 27 of the Charter. ! is 
provision reads as follows:

Workers or their representatives must, at the appropriate levels, be guaranteed information 
and consultation in good time in the cases and under the conditions provided for by Union 
law and national laws and practices.

! e Court has not elucidated at great length why this provision cannot be invoked in 
a dispute between private parties. ! e litmus test seems to be related to the question 
whether the provision is ‘su%  cient in itself to confer on individuals an individual right 
which they make invoke as such’.43 For the Court, Article 27 of the Carter cannot be 
fully e" ective, without ‘a more speci# c expression in European Union or national law’.44

! e Court does not explain why this is the case. It just refers verbatim to the text of 
Article 27 of the Charter. ! ere are two reasons which might explain why the text does 
not seem su%  cient to confer rights to citizens. First, it lacks precision with regard to the 
level, the object and the holdership of the right. ! us, it does not clearly indicate whether 
these rights are held by employees or by a representative, let alone how the representative 
can be identi# ed. Furthermore, the provision explicitly refers to ‘cases and conditions 
provided for by European Union and national law and practices’.

! e distinction between provisions which confer ‘rights’ and those which do not, 
is reminiscent of a well-known semantic distinction between rights and principles. 
Astonishingly, the Court has scrupulously avoided referring to the latter.45 ! is 

43 Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, para. 47.
44 Ibid., para. 45.
45 See, D. Dittert, ‘Droits fondamentaux européens: vers un e" et direct horizontal généralisé?’, 1 R.A.E./

L.E.A. (2014), p. 182. ! e author argues that it is regrettable that the Court does not refer to this 
distinction and misses an opportunity to clarify it. E. Dubout, ‘Principes, droits et devoirs dans la 
Charte des droits fondamentaux de l’Union européenne’, 2 Revue trimestrielle de droit européen (2014), 
p. 412; and S. Laulom, ‘Les seuils d’e" ectifs: une con# rmation et une déception’, 1640 Semaine sociale 
Lamy (2014), p. 12.
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distinction46  made in Article  52(5) of the Charter lays at the heart of the Opinion of 
Advocate General Cruz Villalón. ! e Advocate General has argued that Article 27 of the 
Charter needs to be quali# ed as a ‘principle’. ! is statement comes close to the thesis that 
the provision is not su$  ciently precise and clear to confer a ‘right’ to citizens. ! e Advocate 
General goes to greater length than the Court to explain why this quali# cation is indeed 
warranted. He points out that the right to information and consultation is not % eshed 
out properly. ! ere is no indication of the holdership, the object, and the geographical 
scope (levels) of the right concerned. For this reason, the Advocate General construes 
this provision as an instruction to the competent (European) authorities to elaborate this 
right. Obviously, this suggestion presupposes that the European Union is competent to 
adopt directives in this # eld. In casu, Article 252 TFEU provides such a basis.

In my view, the mere fact that a reference is made to the law of the European Union 
and of the Member States is not a su$  cient indication to downgrade the legal status of 
some of the rights enshrined in the Charter. A typical example is the right to collective 
action, including the right to strike. Amongst the Member States, France and Italy have 
granted a constitutional status to the right to strike in the a& ermath of the Second 
World War (1946/1948). In both provisions, which are almost identical, an instruction 
is given to the legislator to determine the conditions under which these rights can be 
exercised. Up to this day, neither the French nor the Italian legislator adopted a statutory 
instrument that systematically describes these conditions. Hence, Italian and French law 
in this context is essentially judge-made law. ! e French and Italian judges have never 
refused to consider that these provisions do constitute the necessary legal foundation for 
conferring a right to citizens.

Furthermore, the Advocate General argues that the mere fact that the right to 
information and consultation ranked under the heading ‘Solidarity’ provides a 
presumption that it constitutes a principle.47 In my view, such a presumption is not 
justi# ed by general considerations because it totally neglects the speci# c wording of the 
respective articles under the Solidarity title. Such a presumption clearly downgrades 
rights – o& en quali# ed as social, economic and cultural rights – and undermines their 
justiciability. ! e presumption is rebuttable. ! e Advocate General rightly points out 
that the semantics of the Charter are not conclusive. Indeed, some rights have been 
phrased as principles, whereas some rights are quali# ed as principles.

! e Opinion of the Advocate General and the judgment of the Court are divergent 
in respect to the legal consequences attached to the semantic distinction raised above. 
Whereas the Court has ruled that the lack of precision and clarity precludes citizens from 

46 See on that distinction, S. Robin-Olivier, ‘La contribution de la Charte des droits fondamentaux à la 
protection des droits sociaux dans l’Union européenne: un premier bilan après Lisbonne’, 1 Journal 
européen droits de l’homme (2013), p. 14–116; and E. Dubout, ‘Principes, droits et devoirs dans la Charte 
des droits fondamentaux de l’Union européenne’, 2 Revue trimestrielle de droit européen (2014), p. 414–416.

47 See Opinion of Advocate General Cruz Villalón in Case C-176/12 Association de médiation sociale v. 
Union locale des syndicats CGT and others, delivered on 18 July 2013, para. 55.
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invoking these rights in order to disapply a statutory provision implementing Directive 
2002/14/EC (in a way which is incompatible with the latter), the Advocate General adopts 
a much more nuanced stance.

Whereas the CJEU makes no reference at all to Article  52(5) of the Charter, the 
Advocate General argues that this provision, which is not deprived of ambiguity and 
obscurity, does not constitute an obstacle to the empowerment of the French judicature 
to disapply the French statutory provisions deemed incompatible with Directive 2002/14/
EC. " e Advocate General elaborated the conditions under which a so-called ‘principle’ 
can be judicially cognizable. " e CJEU makes no reference to this model. In essence, the 
Advocate General seeks to demonstrate how articles related to principles might come 
into play and might become judicially cognizable in the meaning of Article 52(5) of the 
Charter. Unfortunately, the guidance that the Advocate General gives related to this 
provision is not entirely uncomplicated.48 " us, the Advocate General describes a model 
with three layers.49 He distinguishes the articles of the Charter enshrining a principle, 
the legislative acts which give ‘speci# c expression’ to the principle and the legislative acts 
whose interpretation and review is allowed in the meaning of Article 52(5) of the Charter.

In sum, the Advocate General tries to submit the French implementing provisions 
providing for an exclusion to a test based on Article 27 of the Charter combined with 
a provision of Directive 2002/14/EC, which he considers ‘capable of giving speci# c 
substantive and direct expression to the content of a “principle”’. Article 3(1) of Directive 
2002/14/EC is considered to be such a provision. Hence, the Advocate General considers 
that a principle in combination with such a provision is judicially cognizable. It is judicially 
cognizable for the sake of the interpretation and the ruling on their legality of a distinct 
provision, being the French statutory provisions implementing Directive 2002/14/EC.

In view of the ambiguity of Article  52(5) of the Charter, it is regrettable that the 
Court of Justice does not make use of the occasion to provide some guidance. Following 
the reasoning of the Court, it goes without saying that Article 27 of the Charter cannot 
be invoked since the article is not su$  ciently precise and clear to confer a right to EU 
citizens. In my view, it fails to provide a reason for this.

" e refusal of the Court to refer to Article  52(5) of the Charter has been helpful 
to avoid a semantic discussion on the question whether the right to information and 
consultation could be quali# ed as a right or a principle. If the Court had engaged in 
such an analysis and had quali# ed that right as a principle, it would, in my view, have 
been obliged to recognize that the right to information and consultation was judicially 
cognizable. Indeed, the right has been implemented both by an act of an EU institution 

48 S. Laulom exercises her diplomatic skills, while stating: ‘Il est vrai que la proposition de l’avocat général 
pouvait sembler complexe. Néanmoins, cette complexité est issue de la Charte même et de la distinction 
qu’elle opère entre droits et principes et des e! ets incertains qu’elle y rattache.’ S. Laulom, 1640 Semaine 
sociale Lamy (2014), p. 13.

49 See Opinion of Advocate General Cruz Villalón in Case C-176/12 Association de médiation sociale v. 
Union locale des syndicats CGT and others, Judgment of 15 January 2014, para. 57–80.
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(in form of Directive 2002/14/EC adopted by the Council), and by an act of a Member 
State (through the implementation provision of Directive 2002/14/EC).

In my view, the decision of a judge not to apply a national statutory provision based on 
its incompatibility with a provision of a directive in combination with a Charter provision, 
can be quali# ed as a ‘ruling on the legality of an act’ (here, the statutory provision) in 
the meaning of Article 52(5) of the Charter. However, the Court seems to substitute this 
distinction between rights and principle with the distinction between provisions with 
direct e$ ect and those without. ! erefore, the CJEU seems to have embraced (knowingly 
or not) a thesis previously developed by Prechal, who considers the distinction between 
rights and principles as rather unimportant and even redundant compared to the 
characteristic of direct e$ ect as a more appropriate tool to assess the justiciability of EU 
norms.50 ! ough it is no secret that Prechal had a seat in the Grand Chamber ruling in the 
AMS case, it is impossible for any outsider (and even inappropriate) to estimate the impact 
of her academic writings on the deliberation. ! e observations of Prechal have been 
inspired by ‘the fear that positive obligations will be read by courts into provisions which 
should, for various reasons, be dealt with by other branches of government’. ! ough it is 
quite honourable to combat a ‘gouvernement des juges’, one might also fail to understand 
how an obligation not to apply a statutory provision could be seen as a positive obligation. 
Furthermore, it is di%  cult to understand how a constitutional court like the CJEU can 
actually ignore an explicit provision of primary law. ! e applicability of Article  54(4) 
of the Charter in fact amounts to a more nuanced position. Despite the ambiguity of 
the distinction between ‘rights’ and ‘principles’, and despite the problems surrounding 
the exact scope of the justiciability of mere principles, it takes into account the interplay 
between the Charter provisions and their implementation in order to assess the issue of 
justiciability. Furthermore, it avoids depriving provisions which are not considered to have 
‘direct e$ ect’ of any kind of justiciability. In order to avoid any misunderstanding, Prechal 
has never explicitly argued that her interpretation of Article 52(5) of the Charter would 
per se exclude applying the Mangold/Kükücedevici rule to ‘implemented principles’.51

D. A PARADOX: JUDGES MIGHT NEED TO ANNUL BUT CANNOT 
REFUSE TO APPLY STATUTORY LAW

Some commentators have expressed their discontent or their disappointment with the 
Court’s ruling.52 ! e judgment tends to broaden the gap that the Charter has tried to 

50 See S. Prechal, ‘Article 52’, in S. Peers et al., ! e EU Charter of fundamental rights, p. 1510–1511. ! is 
contribution has been dra& ed between the Opinion of the Advocate General and the judgment of the 
Grand Chamber as is evidenced by note 225 on page 1507 of Prechal’s contribution.

51 No references are made to both judgments in her analysis of Article 52(5) of the Charter.
52 See especially J. Heuschmid, 4 EuZA (2014); S. Sciarra, in A. Tizzano et al. (eds.), Scritti in onore di 

Giuseppe Tesauro, p. 2444; and S. Laulom, ‘Les seuils d’e$ ectifs: une con# rmation et une déception’, 
1640 Semaine sociale Lamy (2014), p. 9–15.
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overcome between civil and political rights on the one hand, and economic, social and 
cultural rights on the other hand. Indeed, the distinction between provisions conferring 
rights and those which do not, or the distinction between provisions enshrining rights 
and others enshrining ‘principles’ tends to overlap with this historic distinction.

It is obviously acceptable to state that articles allegedly enshrining ‘principles’ cannot 
as such have any direct e! ect. " ey do not as such confer rights on citizens. " ey are 
not as such judicially cognizable in a case between individuals. Indeed, in any dispute 
between citizens, the Charter can only come into play insofar as Member States have 
actually implemented Union law that can be related to the provisions of the Charter. 
" is basic rule transcends and predates the distinction between rights and principles. 
From the point of view of private citizens involved in a dispute, no isolated Charter 
provision has a direct – let alone a horizontal – e! ect. However, an isolated approach 
is not at all warranted. As is shown by the facts of the case concerned as well as by 
the proceedings, the right to information and consultation was the objective pursued 
by Directive 2002/14/EC. In fact, the issue of worker involvement belongs to one of the 
most developed parts of EU labour law. Over nearly four decades, a set of directives has 
been established, regulating the right to information and consultation at all appropriate 
levels (establishment or undertaking and community scale-group of undertakings) in 
minute detail.53

In the present case, there was no con# ict between individuals with regard to the 
scope of a subjective right (contentieux subjectif). " e legal con# ict at hand is about a 
con# ict between legislative provisions (contentieux objectif), although this discussion 
takes place within a context of a dispute between an employer and a trade union. " e 
con# ict is about the interpretation of statutory provisions and about a ruling on the 
‘legality’ of these provisions. Article 52(5) of the Charter states that principles are solely 
judicially cognizable in this respect.

" e CJEU demands that the judges of the Member States undertake everything in 
their power to uphold the law of the European Union. Insofar as the French judiciary 
system allows to declare some statutory provisions unconstitutional and to annul them, 
it is remarkable that the CJEU refuses to empower French judges to opt for a much lesser 
evil, being the decision to merely disapply a provision implementing a provision of EU 
law deemed incompatible with secondary and primary law. Remarkably, the CJEU failed 
to do what it requires domestic judges to do, namely to utilize every tool it has at its 
disposal (for the Court of Justice this is European law) ‘to achieve an outcome consistent 
with the objective pursued by the directive’.54 In the case at hand, this would have 
meant empowering the French judges to disapply statutory provisions at odds with the 
Framework Directive, which has given form to a right considered ‘fundamental’. Such a 

53 F. Dorssemont, in S. Peers et al., ! e EU Charter of fundamental rights, p. 749–771.
54 Joined Cases C-397/01 to C-403/01 Pfei" er and Others, para. 119. " e Court refers to this paragraph in 

Case C-176/12 Association de médiation sociale v. Union locale des syndicats CGT and others, para. 38.
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decision would not have forced the judges to interpret French statutory provisions contra 
legem, but would have allowed them to ignore the bad parts of French law incompatible 
with European Union law.

One might argue that such a form of judicial activism is at odds with an idea of 
legal security. However, why should we uphold an ideal of legal security which is unable 
to protect European citizens against a violation of their fundamental rights and which 
forces domestic judges to abdicate? ! us, Heuschmid has pointed out that the preclusion 
of workers from the Framework Directive might raise an issue of compatibility with 
Article  21 of the revised European Social Charter.55 ! is article has been expressly 
mentioned in the Explanations. ! e supervisory body of the revised European Social 
Charter has in fact sought inspiration in the previous CGT judgment to insist on 
the necessity not to exclude workers from the scope of the right to information and 
consultation.56

Article 52(5) of the Charter states that principles are judicially cognizable. In other 
words: principles can be invoked by European citizens in legal proceedings. A# er 
examining the AMS judgment, the question arises to what extent these principles are 
still judicially cognizable and what might be the added value of such a provision.57

Surely, citizens can invoke principles in order to plead for an interpretation of the law 
of the Member States implementing European Union law in a way that is as consistent 
as possible with the fundamental rights enshrined in the Charter. In the given case, 
these ‘nice thoughts’ have no added value at all for two reasons. First, taken on its own, 
Directive 2002/14/EC was su$  cient to warrant the conclusion that the questioned French 
statutory provisions could not preclude the workers concerned and that the judges had to 
do everything in their power to interpret French law in a way which would have allowed 
to include those workers. Second, this was by no means possible, since it would have 
forced the French judges to rule contra legem.

Surely, the CJEU indicates an avenue to pursue for the (defendant) trade union, 
which was a% ected by the statutory provisions deemed incompatible with European 

55 Article 21 RESC: ‘With a view to ensuring the e% ective exercise of the right of workers to be informed 
and consulted within the undertaking, the Parties undertake to adopt or encourage measures enabling 
workers or their representatives, in accordance with national legislation and practice:

 a) to be informed regularly or at the appropriate time and in a comprehensible way about the economic 
and & nancial situation of the undertaking employing them, on the understanding that the disclosure 
of certain information which could be prejudicial to the undertaking may be refused or subject to 
con& dentiality; and 

 b )to be consulted in good time on proposed decisions which could substantially a% ect the interests of 
workers, particularly on those decisions which could have an important impact on the employment 
situation in the undertaking.’

56 J. Heuschmid, 4 EuZA (2014), p. 520.
57 In this respect, see the observations of S. Laulom, who argues that the hypothesis identi& ed in 

Article  52(5) of the Charter seems to have been ful& lled, id est that of a principle which had been 
implemented by EU law and thus had to be recognized as judicially cognizable. S. Laulom, 1640 
Semaine sociale Lamy (2014), p. 13.
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Union law. However, the Francovich-doctrine on state liability is old news. An isolated 
view towards Directive 2002/14/EC was su!  cient to argue that there was state liability. 
Hence, this remedy is not related to the existence of principles in the Charter. " e 
question arises to what extent this remedy is dissuasive. It will be extremely di!  cult 
to identify, let alone to quantify the damages to the trade union as a litigating party for 
not being able to appoint a workers’ representative. Heuschmid has pointed out that a 
violation to the right to the defense of collective interests will generate damages that are 
quali# ed as moral damages.58 Some judges tend to sanction such violations by assessing 
the damage ex aequo et bono. In Belgium, this has amounted to awarding compensation 
of one Belgian Franc. Fortunately, the introduction of the Euro has prompted the Belgian 
judges to be more generous and award a symbolic Euro, which however, has not proven 
very dissuasive either.

Some commentators ‘looking at the bright side of life’59 have argued that the judgment 
delineates the conditions under which provisions in the Charter that are implemented 
into national law by virtue of a directive containing articles with a direct e$ ect, could 
generate genuine horizontal direct e$ ect. Even though the ability of commentators to 
engage in damage control is a virtue, it is useful to state that such a conclusion can only be 
derived very implicitly and is based on a tricky ‘a contrario’ way of reasoning. Pertaining 
to the text of the judgment, one can only state that the words ‘horizontal e$ ect’ have not 
made their appearance in the judgment.60

58 J. Heuschmid, 4 EuZA (2014), p. 522.
59 D. Dittert, 1 R.A.E./L.E.A. (2014), p. 181–182.
60 J. Heuschmid, 4 EuZA (2014), p.  520–521. For a comprehensisve study on the ‘horizontal e$ ect’ of 

fundamental rights in a comparative constitutional and European (Council of Europe as well as 
European Union) perspective, see A. Seifert, ‘L’e$ et horizontal des droits fondamentaux’, 4 Revue 
trimestrielle de droit européen (2012), p. 801–826. " e author recognizes that the character of a principle 
restricts (but does not exclude) the horizontal e$ ect. He is reluctant to admit that principles which have 
not been implemented at all could generate some e$ ect. More positively, he does not exclude that insofar 
as principles have been implemented, a standstill e$ ect might come into play, precluding a reform 
in pejus. In sum, nothing in the analysis of Seifert seems to suggest that the Mangold/Kücükdevici 
doctrine would not be applicable (p. 824).



121

Article 27 

Article 27 
Workers’ Right to Information and Consultation within the Undertaking 
Workers or their representatives must, at the appropriate levels, be guaranteed information and 
consultation in good time in the cases and under the conditions provided for by Union law and 
national laws and practices. 

Text of Explanatory Note on Article 27

This Article appears in the revised European Social Charter (Article 21) and in the Community 
Charter on the rights of workers (points 17 and 18). It applies under the conditions laid down by 
Community law and by national laws. The reference to appropriate levels refers to the levels laid 
down by Community law or by national laws and practices, which might include the European level 
when Community legislation so provides. There is a considerable Community acquis in this field:

Articles 138 and 139 of the EC Treaty, and Directives 98/59/EC (collective redundancies), 
77/187/EEC (transfers of undertakings) and 94/45/EC (European works councils). 
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A. Field of Application of Article 27

Article 27 is bound to be extremely relevant due to a long standing acquis in the field 
of information and consultation rights. The explanations refer to some major EU 
Directives in this field which were in force in 2000. This catalogue can be updated. 

27.01



122

Part I – Commentary on the Articles of the EU Charter

750 Filip Dorssemont

At present, it needs to be complemented by the Framework Directive 2002/12 and the 
Recast Directive 2009/39. The ‘geographical’ field of application (ratione loci) of these 
intertwined rights is indicated in a very summary manner, ie ‘at the appropriate levels’. 
The ‘personal’ scope (ratione personae) is indicated in a much more precise way. The 
holders of such a right are ‘workers’ or ‘their representatives’. The provision is entirely 
mute on the object of information and consultation (scope ratione materiae).

In my view, the mutism on the object could warrant the qualification of the right to 
information and consultation as constituting a ‘principle’ in the meaning of Article 52(5) 
of the Charter. Hence, this right would not be judicially cognisable in absence of an 
implementation within EU law. In my view, this flaw is far from being problematic, 
since the subject matter constitutes one of the most highly developed parts of EU 
labour law. 

According to the explanation, the ‘conditions’ are defined both by EU law and by 
national laws. In my view, this explanation is not very consistent with the main idea that 
the Charter is only applicable to EU institutions and to the Member States implementing 
EU law. Thus, it is more consistent to state that the appropriate levels regarding the right 
to information and consultation are defined by the EU Directives implementing such a 
right. The latter will obviously be implemented in their own right by national legislation 
and/or practices in the Member States. However, these conditions defined by national 
law should be consistent with the EU Directives. Insofar as these EU Directives refer to 
national law and practices, the latter might come into play.

An analysis of the applicable EU Directives amounts to the conclusion that the right 
to information and consultation will come into play at a variety of levels 

— establishment and undertaking;
— the ‘company’ in the meaning of company law; 
— the group of undertakings.

B. Interrelationship of Article 27 with Other 
Provisions of the Charter

The right to information and consultation cannot be dissociated from the exercise of the 
managerial prerogative. It constitutes a procedural restriction of the latter. The exercise 
of the managerial prerogative is deeply rooted in the freedom to conduct a business.1 
This right is recognised ‘in accordance with Union law and national laws’. Many EU 
Directives have stressed the idea that the right to information and consultation should 
not affect the exercise of the managerial prerogative.2

The right to information and consultation needs to be distinguished from the right to 
‘negotiate and conclude collective agreements at the appropriate levels’ of Article 28 of 

1  See Art 16 Charter of Fundamental Rights of the European Union. 
2  Part 2(c) in fine of the Standard Rules of the SE Directive; Point 3 in fine of the subsidiary requirements 

of the Recast Directive (EWC) 2009/38, Art 2(1)(e) of the Framework Directive ‘Decisions within the scope 
of the employer’s power’.
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the Charter. Whereas the right to information and consultation precedes the adoption 
of a unilateral decision by management, the right to negotiate amounts to a legal act, ie 
an agreement, which will be concluded by management and labour. There is another 
distinction that is related to the issue of the holdership of the right. The right to negotia-
tion is attributed to workers and employers or their respective organisations. The right 
to information and consultation is attributed solely to workers and their ‘representa-
tives’. Contrary to the provision related to the right to ‘negotiate’, the ‘representatives’ 
are not identified as such. It is not at all clear whether the ‘representatives’ involved 
refer to representatives designated by trade unions, or representatives which are elected 
by workers’ representatives. In sum, whereas the right to negotiate is being construed 
as a trade union prerogative, the right to information and consultation is not being 
approached per se in such a manner. This potential dissociation in the holdership of 
the right to information and collective bargaining can constitute a problem, insofar as 
adequate information is a prerequisite for meaningful negotiations. 

The question arises as to whether the right to information and consultation could 
be related to other provisions which help to contextualise the right to information and 
consultation. In cases of restructuring, the right to information and consultation could 
serve as a means to prevent or mitigate collective redundancies. At first sight, it seems 
challenging to relate the ‘right to protection against unjustified dismissal’3 to the right 
to information and consultation. In Mono Car Styling4 Advocate General Mengozzi 
examined to what extent the violation of the right to information and consultation was 
intertwined with the right to protection against unjustified dismissal. The Advocate 
General distinguished between an employment protection aimed at combatting 
unjustified dismissals and employment protection related to merely irregular dismiss-
als. He concluded that ‘Breaches of Directive 98/59, on the other hand, do not appear 
to be such as to justify reference to Article 30 of the Charter for, given the content of 
the directive, it is intended that the result of such breaches will be illegality of a formal/
procedural kind.’5

In our view, Article 31 of the Charter (the right to working conditions which respect 
his or her health, safety and dignity) might be relevant for the issue of information 
and consultation, insofar as a case could be built that worker involvement is essential 
to the issue of health and safety (the right to working conditions which respect his 
or her health, safety and dignity). Many arguments seem to plead in favour of such a 
case. Thus, the Community Charter of Fundamental Social Rights of Workers (1989) 
insists on the adoption of measures which ‘take account, in particular, of the need for 
the training, information, consultation and balanced participation of workers as regards 
the risks incurred and the steps taken to eliminate or reduce them’ in view of the right to 
enjoy satisfactory health and safety conditions in his working environment.6 Article 22 
of the Revised European Social Charter recognises a right to take part in the determi-
nation and improvement of the working conditions and working environment in the 

3  See Art 30 Charter of Fundamental Rights of the European Union (emphasis added).
4  See Opinion of AG Mengozzi in Case C-12/08 Mono Car Styling [2009] ECR I-6653.
5  Ibid [96].
6  See Point 19 of the Community Charter for fundamental social rights of workers: www.aedh.eu/plugins/

fckeditor/userfiles/file/Conventions%20internationales/Community_Charter_of_the_Fundamental_Social_
Rights_of_Workers.pdf (emphasis added).
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undertaking. Last but not least, the Framework Directive 89/391 insists in the recitals 
on the necessity of ‘information, dialogue and balanced participation on safety and 
health at work’.7 Article 11 of the Directive adopts a very progressive stance to the issue 
of worker involvement. As opposed to worker involvement in scenarios of restructuring, 
worker representatives are not only informed and consulted, but are entitled to play 
a more proactive role by submitting proposals to the employer. The article refers to 
‘participation’. 

In Commission v Netherlands,8 the CJEU has considered that ‘the aim of the Directive 
is to promote balanced participation of employers and workers in activities related to 
protection against and prevention of occupational risks’.9 

The Court has rejected the view that this objective is merely instrumental to the pro-
tection of health and safety. Though the Court had to rule in a dispute on the precedence 
which the Directive has given to the internal organisation of protective and preventive 
services, the considerations of the Court with regard to the aims of the Directive tran-
scend the issue of the organisation of these services. It has considered that these aims 
are ‘not solely improving the protection of workers against accidents at work and the 
prevention of occupational risks, but also intending to to introduce specific measures to 
organise that protection and prevention’.10 The considerations are also relevant to assess 
the quintessential nature of other modalities of worker involvement, such as the role 
played by worker representatives.

C. Sources of Article 27 Rights

As indicated in the Explanation, two obvious sources can be put forward which have 
stressed the fundamental character of the right to information and consultation. Both 
sources are fairly recent. The Explanation refers to Article 21 of the Revised European 
Social Charter.11 Article 21 states:

With a view to ensuring the effective exercise of the right of workers to be informed and con-
sulted within the undertaking, the Parties undertake to adopt or encourage measures enabling 
workers or their representatives, in accordance with national legislation and practice: 
(a)  to be informed regularly or at the appropriate time and in a comprehensible way about 

the economic and financial situation of the undertaking employing them, on the under-
standing that the disclosure of certain information which could be prejudicial to the under-
taking may be refused or subject to confidentiality; 

  7  See Recital Council Directive 89/391/EEC on the introduction of measures to encourage improvements 
in the safety and health of workers at work [1989] OJ L183/1–8.

  8  Case C-441/01 Commission v Netherlands ECR I-5463.
  9  Ibid [54].
10  Ibid [38].
11  For a more comprehensive analysis of the right to information and consultation in the RESC, see in 

minute detail the excellent contribution of C Kollonay Lehoczky, ‘The fundamental right of workers to infor-
mation and consultation under the European Social Charter’, in F Dorssemont and T Blanke (eds), The Recast 
of the European Works Council Directive (Antwerp, Intersentia, 2010) 3–30.

27.09

27.10

27.11



125

Art 27 – Workers’ Right to Information

 Filip Dorssemont 753

(b)  to be consulted in good time on proposed decisions which could substantially affect 
the interests of workers, particularly on those decisions which could have an important 
impact on the employment situation in the undertaking.

This article dates back to the adoption of the 1988 Additional Protocol and has been 
integrated in the 1996 Revised European Social Charter. It is to be regretted that the 
explanation does not refer to the more specific Article 29 RESC, which recognises a 
right to information and consultation ‘in situations of collective redundancies’. The 
article adopts a less rigorous stance on the issue of the timing of the information and 
consultation procedure, as opposed to EU Directive 98/59. It prescribes information and 
consultation ‘in good time prior to such collective redundancies’, whereas EU Directive 
98/58 obliges an employer to inform and consult as soon as he contemplates collective 
redundancies. The RESC illustrates how the consequences of collective redundancies 
could be mitigated. In this respect, it suggests, inter alia, recourse to accompanying social 
measures aimed, in particular, at aid for the redeployment. EU Directive 98/59 also sug-
gests such measures, but also mentions the idea of aid for retraining workers.

The Explanation also point to Articles 17 and 18 of the Community Charter of 
Fundamental Social Rights of Workers. These provisions state: 

17.  Information, consultation and participation for workers must be developed along appro-
priate lines, taking account of the practices in force in the various Member States. 
This shall apply especially in companies or groups of companies having establishments or 
companies in several Member States of the European Community. 

18.  Such information, consultation and participation must be implemented in due time, 
 particularly in the following cases: 
—  when technological changes which, from the point of view of working conditions 

and work organisation, have major implications for the work force are introduced 
into undertakings; 

—  in connection with restructuring operations in undertakings or in cases of mergers 
having an impact on the employment of workers; 

—  in cases of collective redundancy procedures.

The question arises whether the right to information and consultation could possibly 
be related to the progressive development of the scope of Article 11 of the European 
Convention of Human Rights. In National Union of Belgian Police, the European Court 
of Human Rights acknowledged that a police union which was not recognised as 
representative for the provincial and municipal civil service, had the right ‘to be heard’ 
by the government.12 The right of unions ‘to be heard’ is the first corollary right which 
the European Court of Human Rights has recognised as being ‘necessarily inherent’ in 
the right to form and join trade unions to ‘protect’ the interests of workers. The Court in 
fact argued that the phrase ‘for the protection of his interests’ is not redundant.13 Thus 
the teleological coda of Article 11(1) serves as the basis for the development of corollary 
rights which have not been explicitly recognised. The Court ruled that a trade union has 
the right to make its position known to the government (as employer), to be heard and 
to defend the interests of its members. The union in question in fact enjoyed this right. 

12  National Union of Belgian Police App no 4464/70 (ECtHR, 27 October 1975).
13  Ibid [39].
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The right to be heard needs to be distinguished from the right to be consulted. As 
evidenced by the facts of the case, the trade union concerned had the right to be heard, 
but it did not have a right to be consulted with regard to the adoption of the regulations 
applicable to the municipal and provincial staff. This process needs to be distinguished 
from collective bargaining. The regulations were adopted through a unilateral act of the 
administration. They were related to the employment conditions of the entire municipal 
and provincial staff. Obviously, the police union was not representative at all in this 
respect. In contrast to several judges who issued dissenting opinions, the Court felt that 
the police union likewise did not have a right to be involved in the adoption of those 
provisions pertaining solely to police members.14

The precise scope of the ‘right to be heard’ is troublesome. In National Union of 
Belgian Police, the Court did not provide much guidance. In Wilson the Court reaf-
firmed the recognition of the right to be heard as a general principle.15 In applying this 
general principle to the facts of the case, it elaborated on the existence of a ‘right to 
seek to persuade the employer to listen to what it has to say on behalf of its members’.16 
Referring to the development of ‘essential elements’ in its case law, the Grand Chamber 
in Demir and Baykara II did not refer to ‘a right to be heard’, but solely to this more 
elaborated formula. Hence, there can be no doubt that these two formulas refer to an 
identical element considered to be inherent in the right to organise.17

The right to be heard has been construed as an essential element of trade union 
freedom. Its object remains unclear. The right to be informed and consulted goes 
further. It will force an employer to provide precise information in a more proactive 
manner, whereas he only has to receive a trade union which wants to be heard if it 
insists on being heard. The right to be heard does not in my view force an employer 
to substantiate the reasons why the observations expressed could not be taken into 
account. Furthermore, the right to be heard has been construed as an essential trade 
union prerogative, whereas the right to be informed and consulted can be exercised 
by workers’ representatives. There is no reason to assume that the latter will have to be 
trade union officials.

Though it would be erroneous to suggest that information and consultation rights 
ought to be construed as trade union prerogatives, the attribution of those rights to 
elected workers’ representatives might generate a risk of undermining the position of 
trade unions within the enterprise. Equally, however, it guarantees representation in 
work places where trade unions are not organised.18 

Last but not least, the right to information and consultation has been given a 
constitutional status in some EU Member States.19 As a general rule, most of the 
provisions which could be used as a basis to warrant that the right to information 
and consultation is constitutionally anchored, do not refer as such to the existence 

14  Ibid [49].
15  Wilson, National Union of Journalists and Others v United Kingdom App no 15573/89 (ECtHR, 2 July 2002) 

[42]. See also KD Ewing, ‘The implications of Wilson and Palmer’ [2003] Industrial Law Journal 1–22.
16  Wilson, National Union of Journalists and Others (n 15) [44].
17  Demir and Baykara v Turkey App no 34503/97 (ECtHR, 12 November 2008) [145]. 
18  Case C-382/92 Commission v United Kingdom [1994] ECR I-2435.
19  See in this respect T Blanke, ‘Workers’ right to information and consultation within the undertaking 

(Article 27)’ in B Bercusson (ed), European Labour Law and the EU Charter of Fundamental Rights (Baden-
Baden, Nomos, 2006) 269–78.
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of a right to information and consultation. Instead they use a more generic formula 
related to an idea of ‘participation’ of the workers in the management of the firm. 
Examples are legion:

— Article 46 of the Italian Constitution;
— the Preamble of the French Constitution (1946);
—  Article 54 of the Portuguese Constitution (which also refers to information in an 

explicit way); and 
— Article 19 of the Dutch Constitution. 

The word ‘participation’ is somewhat ambiguous. It could refer to a generic concept 
like ‘worker involvement’ or to the idea that workers through their representatives have 
a right to co determination. This general formula was first used in the Constitution of 
the Weimar Republic.20 

D. Analysis

I. General Remarks 

An analysis of the acquis of workers’ involvement Directives reveals that the European 
legislator regulates national as well as transnational information and consultation 
procedures. One can spot a certain historic fluctuation. The Collective Redundancy 
Directive21 and the Transfer of Undertakings Directive22 which came into being in the 
mid seventies, are primarily aimed at national restructuring operations. This does not 
prevent a transnational transfer of undertaking from falling within the scope of the 
Transfer of Undertakings Directive. The subsidiarity principle should not be explained 
in such a way that the European legislator must refrain from regulating purely national 
restructuring operations. 

The interest of the European Commission in transnational issues of worker involve-
ment issues led to a successful breakthrough only at the beginning of the 1990s, with 

20  Art 165 of the Weimar Constitution: ‘Workers and employees are called to collaborate on equal footing 
with the entrepreneurs to the regulation of wages and working conditions as well as to the overall economic 
development of the productive forces. The organisations of workers and entrepreneurs and their agreements 
are recognised. Workers and employees will be represented for the furtherance of their social and economic 
interests in workers’ councils as well as in district workers’ councils at professional level as well as in the Federal 
workers’ council.’ (Original German: Die Arbeiter und Angestellten sind dazu berufen, gleichberechtigt in 
Gemeinschaft mit den Unternehmern an der Regelung der Lohn- und Arbeitsbedingungen sowie an der gesa-
mten wirtschaftlichen Entwicklung der produktiven Kräfte mitzuwirken. Die beiderseitigen Organisationen 
und ihre Vereinbarungen werden anerkannt. Die Arbeiter und Angestellten erhalten zur Wahrnehmung ihrer 
sozialen und wirtschaftlichen Interessen gesetzliche Vertretungen in Betriebsarbeiterräten sowie in nach 
Wirtschaftsgebieten gegliederten Bezirksarbeiterräten und in einem Reichsarbeiterrät.)

21  Council Directive 98/59/EC on the approximation of the laws of the Member States relating to collective 
redundancies [1998] OJ L225/16–21.

22  Council Directive 2001/23/EC on the approximation of the laws of the Member States relating to the 
safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings 
or businesses [2001] OJ L82/16–20.
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the adoption of the EWC Directive (in 1994).23 A second breakthrough was the SE 
Directive (2001).24 Workers’ participation within the Societas Europaea was already at 
the heart of the proposal for a Council Regulation on the statute for a European limited 
liability company (1970).25 The Framework Directive 2002/1426 links up again with the 
concern to regulate information and consultation on a national level. The amendments 
and rewriting of the Collective Redundancy Directive and the Transfer of Undertakings 
Directive in 1992, 1998 and 2001 show that this concern has been ongoing. 

As regards content, the legislator seems to have paid attention to the issue of per-
manent and general economic and social information (and consultation), as well as to 
that of information and consultation in extraordinary circumstances affecting workers’ 
interests to a considerable extent. 

The European legislator seems to have expended most of his efforts on the issue of 
information and consultation. The more delicate matter of participation—more delicate 
because it is more conditioned by national and ideological differences—remained 
mostly untouched. It is not consecrated by the Charter.

In 1998 and 2001, the Directives of 1975 and 1977 respectively were repealed and 
replaced. In this process, a remarkable recital was added.27 In this recital, a specific refer-
ence to the Community Charter of the Rights of Workers was made. Regrettably, neither 
Directive refers to the Additional Protocol of the European Social Charter. 

II. Scope of Application 

(a) Holdership Ratione Personae 

The workers’ involvement Directives aim at developing a so-called right to information 
and consultation or participation. The Directives clearly show that workers’ representa-
tives have a natural vocation to exercise these rights. This, however, does not make them 
per se holders (in French: titulaires) of these rights. 

In our view, the right to information and consultation are best described as collective 
freedoms (libertés collectives). The collective character of these freedoms stems from 
three factors. First, these rights do not consider their holders primarily as atomised 
individuals of civil society, but as members of a collective. Second, these employment 
rights are not only collective due to the way they are exercised, their content is of a col-
lective nature as well. The subject of the information and consultation is fundamentally 
the global or collective situation of workers. 

23  Council Directive 94/45/EC on the establishment of a European Works Council or a procedure in 
Community-scale undertakings and Community-scale groups of undertakings for the purposes of informing 
and consulting employees [1994] OJ L254/64–72.

24  Council Directive 2001/86/EC supplementing the Statute for a European company with regard to the 
involvement of employees [2001] OJ L294/22–32.

25  [1970] OJ C124/1.
26  Directive 2002/14/EC establishing a general framework for informing and consulting employees in the 

European Community—Joint declaration of the European Parliament, the Council and the Commission on 
employee representation [2002] OJ L80/29–34. 

27  Recital 6 of the Preamble of the Collective Redundancy Directive and Recital 5 of the Preamble of the 
Transfer of Undertakings Directive.
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However, the holders of these collective freedoms are, in our opinion, individual 
workers. ‘The collective’, the ‘labour’, the ‘trade union’ or the body representative of the 
workers is not the holder of these collective liberties. 

The Community Charter construes this right to information and consultation 
unequivocally as a fundamental right of workers. At first sight, the wording of the 
Additional Protocol of the European Social Charter and the Charter of Nice is more 
ambiguous. The right to information and consultation is declared as a right for the 
benefit of workers or their representatives. The Explanatory Report to the Additional 
Protocol explains that the use of the word ‘or’ has no exclusive meaning. The explana-
tion seems to indicate an inclusive use. The distinction between the legal capacity to 
enjoy the benefits of these rights and the legal capacity to actually exercise these rights 
is not emphasised.28

It is remarkable that the Charter only mentions the right to information and consul-
tation of workers in the heading of Article 27. Employee representation is only men-
tioned in the wording of the fundamental right following the heading. The manner in 
which this fundamental right is drafted seems to indicate the exercise rather than mere 
enjoyment of the right. The reference to employee representatives in both declarations 
does not seem to be an argument to edge off the thesis that employees are the real hold-
ers of these fundamental rights. On the contrary, it seems to emphasise the importance 
of employee representation in the exercise of this fundamental right. Moreover, this 
reference seems to create a buffer against direct or atomising employee representation 
systems.

In the recent Mono Car Styling 29 judgment with regard to the Belgian transposi-
tion of the Collective Redundancies Directive, the Court of Justice considered that the 
right to information and consultation is addressed (destiné) to workers’ representatives 
and not to employees individually. It was said to benefit the employees as a whole. 
The Court did consider that the right is exercised by workers’ representatives. These 
 elements are not at odds with the idea that employees as members of a group can be 
considered to be the holders of a right to information and consultation as a collec-
tive freedom. However, the Court rejected such an approach and decided to qualify 
the right to information and consultation as being of a ‘collective nature’. It allowed 
Member States to deny an individual employee’s access to justice in the event of a 
violation of information and consultation procedures. Thus, it seems the Court is 
unable to recognise that the right to information and consultation is being held by 
employees as opposed to workers’ representatives. The Court did not look into the 
human rights instruments related to information and consultation. The judgment 
was merely based on a teleological and systematic interpretation of the Collective 
Redundancies Directive. 

28  See ‘Rapport explicatif au Protocol additionnel’ in Charte sociale européenne (Strasbourg, Editions du 
Conseil d’Europe, 2001) 131: ‘que les droits reconnus par ces deux dispositions peuvent être exercées par les 
travailleurs ou par leurs représentants, ou par les uns et les autres’.

29  Case C-12/08 Mono Car Styling (n 4).
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III. Specific Provisions 

(a) Information 

The most embryonic form of ‘involvement’ is the right to information. In a number 
of European Directives the content of the term ‘information’ is not defined.30 The SE 
Directive and the Framework Directive do contain such a definition.31 The definition 
of the right to information violates the id per id prohibition in some languages. The 
Dutch versions link the right to information to the provision of data by the employer 
to the employee representatives in order to allow them to acquire knowledge, explore a 
relevant subject and assess it. The emphasis is on the auxiliary function of information, 
as opposed to consultation. 

Information does not imply the transfer of knowledge or the transfer of an opinion 
on certain facts. It aims at the transfer of data which constitutes the basis of knowledge 
and the formation of an opinion by the employee representatives.

The employer’s duty to cooperate with the consultative bodies forces the former 
to perform this duty to inform in good faith.32 The definitions according to the SE 
Directive and the Framework Directive emphasise the implications of this principle 
with respect to the time, the manner and content of this information. 

Neither the Framework Directive’s nor the SE Directive’s definitions of ‘information’ 
make it clear that this information must be in writing. More specific clauses of these 
Directives do not mention the written character of this information, either. Article 2 of 
the Subsidiary Requirements of the EWC Directive mentions ‘the right to meet with the 
central management once a year, to be informed and consulted, on the basis of a report 
drawn up by the central management’. The extraordinary information and consulta-
tion meeting takes place on the basis of a report (oral or written?) of the central or any 
another management at a more appropriate level.

Neither the European Social Charter, the Community Charter, nor the Charter of 
Nice mentions the oral or written nature of the information. 

The Recast (EWC) Directive 2009/38 defines the concept of information as ‘a trans-
mission of data by the employer to the employees’ representatives in order to enable 
them to acquaint themselves with the subject matter and to examine it’.33 Furthermore, 
the Recast Directive indicates that ‘information shall be given at such time, in such 
fashion and with such content as are appropriate to enable employees’ representatives to 
undertake an in-depth assessment of the possible impact and, where appropriate,  prepare 
for consultations with the competent organ of the Community-scale undertaking or 
Community-scale group of undertakings’.34

30  See, eg the Collective Redundancy Directive, the Transfer of Undertakings Directive and the EWC 
Directive. 

31  Art 2(i) SE Directive and Art 2(f) Framework Directive. 
32  For the implications of a pre-institutional and pre-negotiational duty to cooperate, see Case C-62/99 

Bofrost [2001] ECR I-2579 (analysed below).
33  Art 2(1)(f) Recast Directive. 
34  Ibid (emphasis added).
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(b) Consultation 

The ‘right to consultation’ can be defined best by contrasting it with a process of 
‘collective bargaining’.35 Consultation is a procedure in which employees or their 
representatives can influence employers’ decisions. This decision takes on the form of 
a unilateral expression of the will. Formally, employee representatives do not take part 
in this final decision. The idea of ‘consultation’ suggests that there is a scope of powers 
exercised by the employer. A number of provisions refer to this scope as the ‘managerial 
prerogative’.36 

The objective of collective bargaining is a meeting of the wills in a collective agree-
ment. This implies a voluntary reduction of the unilateral managerial powers. With this 
procedure, certain matters are withdrawn from the scope of the managerial prerogative. 
As long as a certain collective agreement remains in force, its subject matter cannot be 
unilaterally changed by the employer.

The Collective Redundancy Directive, the Transfer of Undertakings Directive, the SE 
Directive and the Framework Directive seem to obscure the clear-cut distinction between 
‘consultation’ and ‘collective bargaining’ According to the Collective Redundancy 
Directive and the Transfer of Undertakings Directive, the employee representatives, for 
instance, are consulted ‘with a view to reaching an agreement’ (Art 2).37 

The SE Directive mentions consultation in the event of ‘exceptional circumstances 
affecting the employees’ interests to a considerable extent’. The Standard Rules deter-
mine that, in such circumstances, the representative body is entitled to express an 
opinion on ‘measures significantly affecting employees’ interests’. Where the competent 
organ decides not to act in accordance with the opinion, a further meeting will take 
place ‘with a view to seeking agreement’. 

The Framework Directive mentions the opinion of employees’ representatives 
 followed by ‘a response and the reasons for that response’ obtained from the employer. 
If this exchange of opinions or dialogue concerns ‘decisions likely to lead to substantial 
changes in work organisation or in contractual relations’, the consultation must take 
place ‘with a view to reaching an agreement’.38 The passage ‘with a view to reaching an 
agreement’ expresses the objective of the consultation procedure. In the EWC Directive 
and the Transfer of Undertakings Directive, the objective of the consultation procedure 
is not clarified. The use of the terminology ‘with a view to reaching an agreement’ is 
somewhat puzzling. 

It would be better not to interpret the term ‘agreement’ as a formal collective agree-
ment. Such an interpretation seems problematic for the following two reasons. 

35  In this respect, see also O Kahn-Freund, Labour and the Law (London, Stevens & Sons, 1972) 91–92 and 
T Van Peijpe, ‘Industrial Relations Processes’ in J Malmberg (ed), Effective Enforcement and EC Labour Law 
(The Hague, Kluwer International, 2003) 78–80. 

36  Part 2(c) in fine of the SE Directive; Art 3 in fine of the EWC Directive, Art 2(1)(e) of the Framework 
Directives ‘Decisions within the scope of the employer’s power’. In this respect, see: R Blanpain, F Blanquet, 
F Herman and A Mouty, Vredeling Proposal. Information And Consultation Of Employees In Multinational 
Enterprises (Deventer, Kluwer, 1983) 22 and F Dorssemont, ‘Richtlijn 94/45’ [1995] Revue de droit social 
462–63. See also ILO Recommendation no 94.

37  Art 2(1) Collective Redundancy Directive and Art 7(2) Transfer of Undertakings Directive.
38  Art 4 Framework Directive.
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The terminology used in certain language versions (‘akkoord’, ‘overeenstemming’, 
‘accord’, ‘accordo’, ‘Einigung’) is not the traditional terminology used to indicate binding 
collective agreements in the Member States. It is unlikely that the European legislator 
would have wanted the organs with traditional information and consultation obliga-
tions to obtain real power to enter into collective agreements. The Framework Directive 
mentions information and consultation explicitly with a view to reaching an agreement 
on decisions which fall within the scope of the managerial prerogative. The opposite 
conclusion would imply some kind of competition between employee representatives 
which belong to a trade union and those who do not. A number of ILO instruments 
emphasise the fact that information and consultation rights must not be used to under-
mine the position of trade unions.39 This interpretation interferes directly with the issue 
of employee representation. 

A more plausible and meaningful interpretation of the use of the word ‘agreement’ 
seems to be that the consultation process should not be reduced to a formal juxtapo-
sition of a proposal for a decision from the employer’s side, and the opinion on this 
proposal from the employees’ side, after which the autocratic managerial decision 
process can continue. The Framework Directive indicates in a constructive way that 
the employer with a duty to consult must give reasons for not taking into account this 
opinion. 

The Court of Justice, however, does not seem to accept this interpretation. In two cases 
of 8 June 1994, the Court did not deem the UK legislation transposing this Directive 
to be in conformity with the Directive. The Commission was of the opinion that the 
UK Employment Protection Act and the Transfer of Undertakings Regulations had not 
correctly implemented the duty to consult with a view to reaching an agreement. Both 
Acts provided only for an obligation to consult with respect to intended redundancies, 
the obligation to take remarks into account, reply to these remarks and motivate rejec-
tions. The Court acknowledged the critique of the Commission.40 The Court, however, 
did not indicate the added value of this formula. 

The EWC Directive, the SE Directive and the Framework Directive give definitions for 
the ‘right to consultation’. The common denominator of these definitions is that consul-
tation is indicated as a ‘dialogue’ or ‘an exchange of points of view or thoughts’.41

The litmus test to assess the efficiency and ‘progressiveness’ of the different defini-
tions and approaches in all of these Directives is a matter of anteriority. This matter is 
about the chronology of the obligation to consult. The subject and the direct cause of 
the obligation to consult are usually referred to as circumstances affecting the employees’ 
interests to a considerable extent.42 The use of the term ‘circumstances’ seems somewhat 
surprising. ‘Circumstances’ seems to refer to events beyond the control of the employer 
or undertaking, which take him by surprise or which are related to the state of affairs 
he happens to run into. 

In reality, consultation is a process of legal acts on behalf of and at the expense of the 
employer. This is exactly why it is invariably stated that the information and consultation 

39  In this respect, see also Art 5 ILO Convention no 135 and ILO Recommendations nos 94 and 113. 
40  Case C-382/92 Commission v United Kingdom (n 19).
41  Art 2(f) EWC Directive, Art 2(j) SE Directive and Art 2(e) Framework Directive. 
42  In this respect see Recital 3 of the Subsidiary Requirements of the EWC Directive; Part 2(c) SE 

Directive.
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procedure does not affect the ‘managerial prerogative’. In the end, the exercise of these 
prerogatives is the subject of the information and consultation procedure. The use of 
the word ‘circumstances’ seems to act as some kind of lightning rod. It distracts atten-
tion from the fact that in the end, the legal acts of the employer are at stake. Secondly, it 
puts up a smoke screen. It is not clarified at all whether consultation relates to decisions 
or to proposals of decisions. In this respect, the wording of Article 4 of the Framework 
Directive, in which the term ‘decisions’ is used, can only be applauded. 

The Directives related to workers’ involvement seem to suggest that the employer 
has a duty to inform and consult in circumstances affecting the employees’ interests to 
a considerable extent. This assumption ignores the fact that the negative impact of 
such ‘circumstances’ will always be caused by a decision of the employer (collective 
redundancy, closure). ‘Circumstances’ will never affect the employees’ interests to a 
considerable extent.

Inevitably, the question arises whether consultation should take place before or on the 
moment the decision is taken. 

The most important international human rights instruments concerning the right to 
information and consultation have weighty indications that information and consulta-
tion must take place before the employer takes his decision. Article 2 of the Additional 
Protocol to the European Social Charter43 mentions a ‘right to be consulted in good 
time on proposed decisions which could substantially affect the interests of workers, 
particularly on those decisions which could have an important impact on the employ-
ment situation in the undertaking’. Article 18 of the Community Charter emphasises 
that consultation must be implemented in due time (inter alia) ‘in connection with 
restructuring operations in undertakings or in cases of mergers having an impact on 
the employment of workers and in cases of collective redundancy procedures’. Article 27 
of the Charter of Fundamental Rights of the EU stipulates that: ‘workers or their repre-
sentatives must, at the appropriate levels, be guaranteed information and consultation 
in good time in the cases and under the conditions provided for by Union law and 
national laws and practices.’ It does not indicate the subject of consultation.44 The use 
of the terms ‘restructuring’ and ‘procedures’ in the Community Charter is somewhat 
vague. It is not clear in which phase of the process consultation must start. According to 
the so-called Action Programme launched by the European Commission as a result of 
the Community Charter, information and consultation needed to be operated ‘before 
taking any decision liable to have serious consequences for the interests of workers’.45

In the Collective Redundancy Directive, wording was used which removes all doubt 
about the fact that the consultation procedure must take place before the employer’s 

43  For an analysis of this article, see: L Samuel, Droits sociaux fondamentaux (Strasbourg, Editions du 
Conseil de l’Europe, 2002) 475–77; F Van Damme, ‘Les droits protégés par la Charte sociale, contenu et 
protée’ in J-F Akandji-Kombe and S Leclerc, La Charte sociale européenne (Brussels, Bruylant, 2001) 24–25. 
See also ‘Rapport Explicatif au Protocol additionnel de 1998’, nos 29–44 in Charte sociale européenne (n 29) 
131–34.

44  G Braibant, La Charte des droits fondamentaux de l’Union européenne (Paris, Seuil, 2001) 171–75.
45  COM (89) 568 final, 33.
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decision. The Court of Justice has emphasised this anteriority abundantly in Junk46 and 
recently in Fujitsu Siemens.47

The duty to consult arises from the moment the employer contemplates collective 
redundancies. The anteriority is a function of the objective of the consultation procedure 
since it is primarily aimed at avoiding collective redundancies. A consultation to reduce 
the dimensions of or mitigate the adverse effects of the decision is a second best option. 
It is regrettable that the legislator has abandoned such unambiguous and progressive 
position in the wording of the more recent Directives. In the Subsidiary Requirements 
of the EWC Directive, the wording is somewhat compromised. The versions preceding 
the final version of the Directive mention a consultation procedure for proposed deci-
sions whilst at the same time pointing at the responsibility of the central management 
for the final decision. The chosen wording does not show how the anteriority issue 
has been solved. This vagueness is probably intentional—to make the text capable of 
compromise. 

Whilst the Subsidiary Requirements of the Recast (EWC) Directive indicate that 
information and consultation must take place as soon as possible, this was omitted in 
the Standard Rules of the SE Directive. The general definition of the term ‘consultation’ 
indicates that consultation must take place ‘at a time … which allows the employees’ 
representatives … to express an opinion … which may be taken into account in the 
decision-making process.’48 

It is our view that the decision-making process regarding restructuring is a strongly 
phased process. Schematically, four stages can be distinguished:

(a)  the moment at which the employer actually contemplates a restructuring 
decision; 

(b) the moment at which the employer makes this decision; 
(c)  the moment at which the decision is communicated to employees’ representatives 

or third parties;
(d) the moment at which the decision is implemented. 

It is completely unclear to which moment in time the chronology of the EWC and SE 
Directives refers. 

The Framework Directive makes no reference to the chronology of the consultation 
procedure, either in the definition of ‘consultation’ or in its body text. Article 4(4) of the 
Framework Directive mentions in rather vague terms that consultation shall take place 
‘while ensuring that the timing [is] appropriate’. In the original version of this Directive, 
the effectiveness principle was also expressly referred to in the definition of the term 
‘consultation’. The definition then added ‘ensuring that the timing, method and content 
are such that this step is effective’. The reference to effectiveness in Article 1(2) of the 
Framework Directive49 will hopefully act as a catalyst for a progressive interpretation 
which does justice to the principle of anteriority. 

46  Case C-188/03 Imtraud Junk v Kühnel [2005] ECR I-885. For an interpretation, see our annotation in 
(2006) 43 Common Market Law Review 1–17.

47  Case C-44/08 Akavan Erityisalojen Keskusliitto v Fujitsu Siemens Computers [2009] ECR I-8163.
48  Art 2 SE Directive. 
49  [1999] OJ C2.
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The previous EWC Directive has defined consultation as ‘the exchange of views and 
establishment of dialogue between employees’ representatives and central manage-
ment or any more appropriate level of management’.50 The Recast Directive has added 
precision to this definition. Thus, consultation is being described as ‘the establishment 
of dialogue and exchange of views between employees’ representatives and central 
management or any more appropriate level of management, at such time, in such fash-
ion and with such content as enables employees’ representatives to express an opinion 
on the basis of the information provided about the proposed measures to which the 
consultation is related, without prejudice to the responsibilities of the management, and 
within a reasonable time, which may be taken into account within the Community-scale 
undertaking or Community-scale group of undertakings’.51

In sum, the Recast Directive has underlined the essence of timing, form and substance 
for information and consultation. It correctly defines information as the transfer of data 
rather than of knowledge. The timing, the form and substance of the communication 
should allow the workers’ representatives to ‘undertake an indepth assessment’—to 
acquire knowledge. Both definitions are in line with good legislative practices expressed 
in the SE Directive and the Framework Directive. 

The definition of information combines elements of the definition enshrined in the 
latter Directives. 

IV. Limitations and Derogations 

(a) Limitations of the Fundamental Right to Information and Consultation

Fundamental employment rights are hardly ever absolute rights. The right to information 
and consultation is no exception to this. Numerous European and international human 
rights instruments have already indicated these limitations. Below, these limitations are 
considered at this level first, and then analysed in the workers’ involvement Directives.

(b) Limitations Ratione Personae 

Thresholds

Article 2(2) of the Additional Protocol of the European Social Charter (1988) gives the 
Contracting States the opportunity to exclude companies from the scope of application 
of the article if the number of employees is lower than a certain threshold determined 
by law or national practice.52 

Neither the Community Charter nor the Charter of Fundamental Rights seems to 
take the scale of undertakings into account in the determination of the scope of appli-
cation of rights. Title X of the TFEU refers to the right to information and consulta-
tion. Article 153(2) TFEU expressly states that such Directives shall avoid imposing 

50  Art 2(1)(f) EWC Directive. 
51  Art 2(1)(g) Recast Directive (emphasis added).
52  In the same sense see also nos 44–46 of the Rapport Explicatif (n 29) 134.
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administrative, financial and legal constraints in a way which would hold back the 
 creation and development of small and medium-sized undertakings. 

Most of the Directives scrutinised in this contribution have a minimum threshold of 
employment as conditio sine qua non for the actual enjoyment of the right to informa-
tion and consultation. Some of these thresholds can be derived from the description of 
the substantive scope of application of these Directives. The threshold can mostly be 
derived from the stipulations describing the personal scope of application. 

The definition of the term ‘collective redundancy’, for instance, implies that the 
Collective Redundancy Directive only applies to establishments (‘établissement’, 
‘Betrieb’) normally employing more than 20 workers. This minimum threshold must 
relate to employment within this ‘establishment’.53 The Court of Justice54 has clarified 
that this term should be given an autonomous Community meaning. The Framework 
Directive prescribes a duty to inform and consult at the level of undertakings employing 
at least 50 employees in any one Member State or establishments employing at least 20 
employees in any one Member State. Whether this duty to inform and consult should 
take place at undertaking or establishment level is a matter for the Member States.

It seems that the legislator has wanted to indicate that information and consultation 
procedures can be organised at the level of an entity with a certain form of independence 
(the undertaking) or at the level of a part of the undertaking (the establishment).

The Appendix to the Additional Protocol also refers to the distinction between 
‘undertakings’ and ‘establishments’. In spite of the fact that Article 2 of the Additional 
Protocol mentions information and consultation at undertaking level, the Appendix 
clarifies that the Contracting States are equally considered as fulfilling the obligations by 
developing the right to information at the level of the establishments. The Explanatory 
Report clarifies that these are ‘production units economically and legally bound to a 
single management centre’.55 

The most prohibitive thresholds can be found in the EWC (Recast) Directive. The 
applicability of the Directive depends on a double condition regarding personnel 
thresholds. The effectiveness of this condition depends on whether it concerns a 
Community-scale undertaking or a Community-scale group of undertakings. In both 
cases, there must be at least 1000 employees within the Member States. The second 
condition is related to the transnational distribution of the work force. The second con-
dition presupposes a ‘domestic’ work force threshold of 150 employees in at least two 
different Member States with at least 150 employees. The work force of 150 employees, 
however, is allocated differently, depending on whether it concerns an undertaking or a 
group of undertakings. In the first hypothesis the Community-scale undertaking must 
employ 150 employees in each of at least two Member States. Employment figures in 
different establishments of the Member State can be added up for the calculation of the 
threshold. In the second hypothesis, one undertaking with at least 150 workers must 
exist in at least two Member States. Adding up the number of workers of the undertakings in 

53  Art 1 of the Collective Redundancy Directive.
54  Case C-449/93 Rockfon A/S v Specialarbejderforbundet i Danmark [1995] ECR I-4291. See also the 

analysis of C Barnard, EU Employment Law (Oxford, Oxford University Press, 2012) 490–92 and S Hennion-
Moreau, ‘La notion d’entreprise en droit social communautaire’ [2001] Droit social 964.

55  See no 69 of the Rapport Explicatif (n 29). 
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the same Member State is not allowed. A simple legal operation incorporating establish-
ments could suffice to avoid the application of the Directive. 

The Transfer of Undertakings Directive imposes the obligation to inform and consult 
on the transferor and transferee irrespective of the number of transferred employees, let 
alone the number of employees in the undertaking of the transferor and the transferee. 
Article 7(5), however, stipulates that Member States may limit the obligations to inform 
and consult to undertakings or businesses which, in terms of the number of employees, 
meet the conditions for the election or nomination of a collegiate body representing 
the employees. 

In circumstances such as these, the requirement to inform the workers in good time 
of the date, the reasons and the implications of the transfer and measures envisaged still 
stands. 

The Collective Redundancy Directive does not contain a similar provision. This 
Directive does, however, presume the existence of so-called ‘workers’ representatives’. In 
these circumstances, an employer will not be able to hide behind the fact that in that 
particular undertaking or establishment, the legal threshold for workers’ representation 
was not met. 

The SE Directive is the only participation Directive in which the personal scope of 
application is completely irrespective of the number of employees. The personal scope 
of application is defined in function of the capital.56 

Tendenzschutz—Religion or Belief? 

In the Appendix to the Additional Protocol, the personal scope of application is related 
to ‘undertakings’. The provided definition has an implied limitation. It relates to a 
purely economic concept of undertaking.57 Undertakings are referred to as only those 
entities producing goods or services for financial gain and with power to determine its 
own market policy. The aforementioned Appendix also leaves room for the so-called 
Tendenzschutz.58 It states that religious communities and their institutions can be 
excluded from the application of Article 2 of the Additional Protocol. This exclusion is 
not primarily based on the assumption that these institutions have no economic activities. 
The Contracting States can also exclude tendency undertakings (Tendenzbetrieb)59 from 
the scope of application as much as necessary for the safeguarding of the orientation of 
the undertaking protected by law. 

56  In this respect, see also the astonishment of F Fimmano, ‘Società Europea: ultimo atto’ [1994] Rivista 
della Società 1035.

57  In the same sense see also no 37 of the Rapport Explicatif (n 29) 133.
58  Tendenzschutz refers to the protection of the ‘tendency’ of ‘undertakings or establishments which pursue 

directly and essentially political, professional organisational, religious, charitable, educational, scientific or 
artistic aims, as well as aims involving information and the expression of opinions’ (Art 3(2) Framework 
Directive 2002/14).

59  The Appendix defines tendency undertakings as ‘Establishments pursuing activities which are inspired 
by certain ideals or guided by certain moral concepts, ideals and concepts which are protected by national 
legislation’. No 68 of the Rapport explicatif (n 29) 138 clarifies that this explanation was inserted in the 
Appendix to achieve more conformity between the German Betriebsverfassungsgesetz and the Additional 
Protocol. (Cf below section D.VIII.)
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This presupposes that it will have to be proven how curtailing fundamental employ-
ment rights will actually be necessary to guarantee the ideological orientation of the 
company. This is not self-evident, since this information and consultation procedure 
does not affect the essence of the economic power of decision. 

The European legislator seems to have concerned himself with the so-called 
Tendenzschutz only as regards the EWC Directive. Neither the Collective Redundancy 
Directive nor the Transfer of Undertakings Directive contains such provisions. 

The sympathy for so-called ‘tendency undertakings’60 in the EWC Directive, the 
EWC (Recast) Directive, the SE Directive and the Framework Directive is conditional. 
Members States may lay down particular provisions regarding the Tendenzschutz in their 
transposition law on the condition that, ‘at the date of adoption of [the] Directive such 
particular provisions already exist in the national legislation.’61 This rather conservative 
approach of the Tendenzschutz is in sharp contrast to the approach of the Tendenzschutz 
in Directive 2000/78 establishing a general framework for equal treatment in employ-
ment and occupation. Article 4(2) leaves room for maintaining national legislation 
as well as providing future legislation after the adoption of the Directive. In the latter 
hypothesis, such legislation must, however, incorporate national existing practice. At 
the end, the article stipulates in a positive way that the Directive shall not prejudice the 
requirement of individuals working for the ‘tendency organisations’ mentioned in it, to 
act in good faith and with loyalty ‘to the organisation’s “ethos”’.

The provisions regarding Tendenzschutz constitute a conflict of fundamental rights. 
Remarkably enough, this conflict affects two completely different collective freedoms. 
The collective freedom of information and consultation is weighed against the free-
dom of education, ideology and religion. A collective identity conditioned by labour 
is opposed to a collective identity conditioned by ideology or religion. The legislator 
does not really solve this conflict. He does, however, offer Member States the possibil-
ity to extrapolate their own assessment of this conflict of fundamental rights to the SE 
or the EWC and to maintain limitations of information and consultation inspired by 
Tendenzschutz at undertaking or group level. It seems that the concrete scope of ‘human 
rights’ deemed universal or fundamental, is in fact determined by cultural and national 
differences. 

Seagoing Vessels

None of the traditional international declarations (Additional Protocol of the European 
Social Charter, Community Charter and Charter of Nice) with respect to the right to 
information and consultation exclude the crews of seagoing vessels or merchant navy 
crews from the scope of application. 

The exclusion of ‘seagoing vessels’ from the scope of application of workers’ involve-
ment Directives dates from the mid-1970s. The Collective Redundancy Directive and 
Transfer of Undertakings Directive exclude ‘the crews of seagoing vessels and seagoing 

60  G Dole, La liberté d’opinion et de conscience en droit comparé du travail (Paris, LGDJ, 1997) 128–42 
and E Verhulp, Vrijheid van meningsuituiting van werknemers en ambtenaren (The Hague, SdU, 1996) 
299–301, 327–28.

61  Art 8(3) EWC Directive; Art 8(3) Recast (EWC) Directive; Art 8(3) SE Directive; Art 3 Framework 
Directive.

27.75

27.76

27.77

27.78

27.79

27.80



139

Art 27 – Workers’ Right to Information

 Filip Dorssemont 767

vessels’ [sic] from their scope.62 Since both Directives were drafted expressly as minimum 
standards, there is room for Member States to extend the protection provided by these 
Directives to these categories. 

The exclusion of ‘seagoing vessels’ from the scope of application is terminologically 
somewhat unfortunate. ‘Seagoing vessels’ are in themselves incapable of falling within 
the substantive, territorial or personal scope of these Directives. The situation is differ-
ent when it comes to the crew of seagoing vessels and their employer, as well as company 
activities developed by means of seagoing vessels. 

In the proposal of the EWC Directive, the initial approach taken was different. In 
principle, the crew of seagoing vessels fell within the personal scope of application of 
this Directive. However, subject to the principles and objectives of the Directive, and 
as far as deemed necessary, the Member States had the possibility to adopt special 
provisions applicable to the crew of seagoing vessels and adjusted to the special circum-
stances under which these crews have to work.63 The final version of the EWC Directive 
provided that the Member States can stipulate that the Directive shall not apply to 
 merchant navy crews.64 Neither the SE Regulation nor the SE Directive contains provi-
sions regarding the issue of the merchant navy. 

In the Framework Directive, an analogous but more nuanced wording was opted 
for. Article 3(3) authorises Member State to derogate from this Directive through par-
ticular provisions applicable to the crews of vessels plying the high seas. In the original 
proposal, there were no exclusion or limitation grounds whatsoever regarding the 
merchant navy. 

(c) Limitations Ratione Materiae: Secrecy and Confi dentiality 

In exceptional situations, a conflict of interest can arise between the interest of workers 
being informed on the economic and financial situation of the undertaking and the 
interest of ‘the undertaking’ protecting itself against the risk of damage resulting from 
such information being distributed to third parties. 

This field of tension is recognised by the Additional Protocol of the European Social 
Charter. Article 2(1) under (a) states that the disclosure of certain information which 
could be prejudicial to the undertaking may be refused or subject to confidentiality.

In the first hypothesis, this concerns ‘secret’ information which will only be known to 
the management. In practice, not only the content but also the existence of such infor-
mation is a secret. Employees or their representatives might find out about the existence 
of this information at best when management refuses to answer certain questions, 
expressly referring to its ‘secret’ character.

The question whether management is obliged to mention the existence of secret 
information is inevitable. The second hypothesis concerns confidential information. 
The wording of the Additional Protocol seems to indicate that management must indi-
cate the confidential character of the information and the legal implication that this 
information must not be spread amongst third parties. The Additional Protocol does 

62  Art 1(3) Transfer of Undertakings Directive and Art 1(2)(c) Collective Redundancy Directive. 
63  Art 2(3) Proposal EWC Directive [1994] OJ C135.
64  Art 1(5) EWC Directive. 
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not provide a single criterion to distinguish confidential from secret information. It 
is not clear whether management can judge at its own discretion whether or not the 
company’s interests need to be protected by keeping information secret or informing 
workers on a confidentiality basis. An argument against this discretion is that confiden-
tiality is a less far-reaching curtailment of the right to information and consultation. 

Provisions regarding secret or confidential information can be found in the EWC 
(Recast) Directive, the SE Directive and the Framework Directive. Neither the Collective 
Redundancy Directive nor the Transfer of Undertakings Directive indicates that the 
confidential or secret character of certain information can be used as a legitimate reason 
to limit the information and consultation procedure described therein. This finding can 
lead to only one conclusion. Such limitations must be prohibited. General provisions 
of domestic law regarding secret or confidential information will have to be applied in 
compliance with the Directives. They certainly do not apply to situations of collective 
redundancy or transfer of undertakings. 

V. Remedies 

Rights regarding involvement without efficient and dissuasive sanctioning system are 
normally only respected by civilised employers. Informing and consulting workers is 
not unrelated to a general duty to treat them with respect.65 Denial of information and 
consultation procedures is an undeniable sign of contempt.66 

Normally, the European legislator confines himself to the prescription of rights and 
obligations. When it comes to the sanctioning mechanism for violating these rights 
and obligations, he resorts to complete mutism. This can probably be explained by the 
mechanisms organised at Member State level. In practice, sanctions cannot be seen sep-
arately from sanctioning systems. The autonomous organisation of these systems is an 
emanation of the sovereignty of Member States. It is not surprising that the European 
legislator refrains from prescribing a certain type of sanction. The Court of Justice has 
stated repeatedly that Member States, when implementing Directives, must guarantee 
effective, proportionate and dissuasive sanctions.67

The fact that the European legislator, completely redundantly, reminds Member 
States of this rule in the body of a Directive, shows the importance and the problems of 
sanctioning. The use of such wording in Article 8(2) of the most recent version of the 
Framework Directive is remarkable. This passage reminds us of similar wording used in 
anti-discrimination Directives.68 

65  Cf Art 16 of the Belgian Employment Agreement Act.
66  In this respect, see the qualification of such behaviour as a form of ‘dédain’ (contempt) in the criminal 

case against Louis Schweitzer (Renault): Corr Brussels, 20 March 1998, Journal des Tribunaux de Travail 281, 
Chroniques de droit social 1998, 379.

67  In this respect, see the principle of ‘effective enforcement’: B Fitzpatrick, ‘Development of the principle 
of effective enforcement’ in J Malmberg (ed), Effective Enforcement and EC Labour Law (n 36) 43–58. This 
principle has been entered into the Framework Directive (Framework Directive 8(2)). The EWC Directive 
(Art 11(3)) only mentions appropriate measures in the event of failure to comply. Art 12(2) of the SE Directive 
is limited to appropriate measures in the event of failure to comply. 

68  Art 15 of Directive 2000/43 and Art 17 of Directive 2000/78. 
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The EWC (Recast) and SE Directives only indicate the necessity of ‘appropriate mea-
sures’ in the event of ‘failure to comply with this Directive’. The Collective Redundancy 
Directive and the Transfer of Undertakings Directive do not contain any provisions in 
that respect. It would, however, be wrong to state that the prescription of certain sanc-
tions does not match with the choice for a Directive as legislative instrument. In the 
recent anti-discrimination Directives, for instance, traditional civil law sanctions had 
been included, such as the invalidity of contract clauses, of provisions in collective agree-
ments and provisions in the articles of incorporation of professional organisations.69 

The Collective Redundancy Directive contains clear sanctions for failing to comply 
with the duty to inform and consult. Article 4 of Directive 98/59 states that ‘projected 
collective redundancies notified to the competent public authority shall take effect not 
earlier than 30 days after the notification referred to in Article 3(1) without prejudice 
to any provisions governing individual rights with regard to notice of dismissal’. This 
notification means a notification to the competent authorities of the intention of 
collective redundancy. This notification must provide proof that the employer has met 
the consultation requirement and how this was done. Without information and con-
sultation procedure, the notification to the administrative authority will not be valid. 
The wording of Article 4 implies that breach of the administrative procedure and/or of 
the information and consultation procedure is sanctioned by the fact that the collective 
redundancy as legal transaction will produce no effect. 

The first proposal for a Framework Directive contained an analogous sanction. 
Article 7(3) of the original proposal read: 

Member States shall provide that in case of serious breach by the employer of the information and 
consultation obligations in respect of the decisions referred to in Article 4(1)(c) of this Directive, 
where such decisions would have direct and immediate consequences in terms of substantial 
change or termination of the employment contracts or employment relations, these decisions shall 
have no legal effect on the employment contracts or employment relationships of the employees 
affected. The non production of legal effects will continue until such time as the employer has 
fulfilled his obligations or, if this is no longer possible, adequate redress has been established, in 
accordance with the arrangements and procedures to be determined by the Member.70

This sanction reminds us of the proposal for the SE Directive of 1991. In this proposal, 
a similar sanctioning mechanism was elaborated in the event of failure to comply with 
the information and consultation rights of the representative body.71

E. Evaluation

When the Charter of Fundamental Rights was adopted by the Convention, the Member 
States could already rely on a vast acquis covering information and consultation in 
recurring and extraordinary situation, though the Framework Directive 2002/14 had 

69  Art 14 of Directive 2000/43 and Art 16 of Directive 2000/78.
70  [1999] OJ C2.
71  Art 5(2)(5) Amended proposal for a Council Directive complementing the statute for a European com-

pany with regard to the involvement of employees in the European company [1991] OJ C138. 
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not yet been adopted. In sum, the Charter seems to consolidate and ‘constitutionalise’ a 
rich acquis. The reference to the Community Charter in the Agreement on Social Policy 
attached to the Protocol on Social Policy of the Maastricht Treaty is a prefiguration of 
this phenomenon of constitutionalisation. It reflects a classical paradigm of labour law 
as being based on the need to protect fundamental workers’ rights. The adoption of the 
‘new’ EU Directives 1998/59 (collective redundancies) and 2001/23 (transfer of under-
taking) referring in an innovative manner in their recitals to a right to information and 
consultation is consistent with this classical conceptualisation of labour law as well. 
Such a constitutionalisation might be beneficial to adopt a prudent approach towards 
attempts to attack the acquis on the basis of distinct paradigms of labour law where 
other considerations come into play (eg a discourse related to employability, employ-
ment policies and even—horresco referens—better or smart regulation). 

The question arises whether the recognition of the right to information and consulta-
tion inside the Charter has only a retrospective value or whether it could serve as a tool 
for some judicial activism. This question is hard to answer. Though the CJEU is constantly 
forced to interpret this impressive body of EU Directives in the field of workers’ involve-
ment, it has never referred to Article 27 to justify its interpretations. The latter certainly 
does not mean that the Court has not provided evidence of judicial activism in this field 
of EU labour law. However, the teleological method of interpretation has shown to be a 
sufficient technique to be on the offensive while interpreting these detailed EU Directives. 
One might state that there is no immediate need to build on the Charter to interpret the 
EU Directives in a progressive manner. 

Article 27 might not be a perfectly adequate means to enhance a progressive interpre-
tation of EU Directives, if an effet utile approach would not be sufficient to so. Indeed, 
the formula of Article 27 is not deprived of some major flaws. It does not reach the level 
of precision and clarity of the more ambitious formula of the RESC. An interpretation 
which is consistent with the RESC could be a way to overcome this loophole. At first 
sight, there are two major hurdles which complicate such an intertextual interpretation. 
First, the Charter does not in a general way preach such an intertextual canon of inter-
pretation of other international human rights instruments. The only reference to such 
an interpretation is enshrined in Article 52(3) and refers to the European Convention on 
Human Rights. Neither has the Court of Justice pledged any commitment to this inter-
pretation in a way which mirrors the Grand Chamber judgment in Demir and Baykara72 
of the ECtHR. Secondly, Article 27 only recognises a right to information and consulta-
tion ‘under the conditions provided for by Union law and national laws and practices’. 
Insofar as it can be argued that the right to information and consultation results from 
constitutional traditions common to the Member States73 and insofar as the RESC can 
be considered to be part of that tradition, that loophole could be overcome.

In a very strict reading, such a coda gives an unrestricted leeway to both the European 
Union and the Member States to modulate the attribution and the exercise of the right 
to information and consultation. In my view, such an unrestricted leeway amounts to 
an absurd contradiction with another major idea behind the transversal Article 52 of 
the Charter. Article 52(1) clearly prescribed that there is an essential hard core of the 

72  Demir and Baykara (n 18).
73  See Art 52(3) of the Charter.
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rights and freedoms granted in the Charter. In sum, the leeway given to the European 
Union and the Member States in my view should respect that hard core. In absence of 
more precise and clear criteria laid down in Article 27, the Revised European Social 
Charter might come into plain to delimit that essential content. This will be helpful in 
my view, to provide more clarity on the timing, the form and the quality of information 
and consultation procedures. 

The impressive list of limitations and derogations enshrined in EU Directives seeking 
to promote a right to information and consultation could be challenged as not sufficiently 
honoring such a hard core. Some of these provisions, in fact generate a differential treat-
ment between workers as holders of such a right. The essential hard core might be helpful 
to overcome divergencies between EU Directives as far as the formulation of the right to 
information and consultation is concerned or they could urge the EU legislator to conti-
nue the work of recasting these Directives in order to favour more recent and ambitious 
formulations of that right.
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Digitalization, Restructuring
Strategies & EWCs in Europe

ISRF LABRoma, 13.11.2019

2www.fisaccgil.it/lab

Digitalization & Restructuring
processes: an overview

ISRF LABRoma, 13.11.2019
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3

Crisis & 
recovery

Market

Challenges
Customers

Digitalization & 4.0

Erosion of net interest
margins

&
More complex

regulatory
environment

FinTech or 
BigTech

& 
PSD2 

impact 

Evolving consumer 
preferences

&
Increase in legal

costs

ISRF LABRoma, 13.11.2019

Digitalization: Key issues

www.fisaccgil.it/lab

4

IT-led
Restructuring 

Processes 

� Erosion of net interest margins
� More complex regulatory

environment

� FinTech or 
BigTech

� PSD2 impact 

� Evolving consumer 
preferences

� Increase in legal costs

Digitalization & Restructuring processes

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab
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Restructuring processes

Nel corso dell’ultimo
decennio, la dinamica
del PIL ha seguito
quella dei principali
paesi Europei. A partire
dal 2014, si assiste ad
una stabilizzazione su
dati di crescita più
bassi, sino allo scarno
0,9% registrato nel
2018.

ISRF LABRoma, 13.11.2019

� A pervasive feature of the global market.

� Is now part of the ordinary tool of organizational or business strategy

� No longer necessarily associated with organizational decline and failure

� Very often restructuring continues to lead to a reduction in the number
of employees, even in companies with high profitability

www.fisaccgil.it/lab

Restructuring processes & Financial sector

ISRF LABRoma, 13.11.2019

� Global Financial Assets
value is higher than FDI +
Exports

� Financial Sector is leading
a deeper Global market
integration

Finance & Technology are the greatest driver of the restructuring
processes of Agroindustry, Manufacturing and Services on the
Global scale.

www.fisaccgil.it/lab



256

7www.fisaccgil.it/lab

4.0 Banking in Europe: the 
«Less4More» strategy

ISRF LABRoma, 13.11.2019

4.0 Banking in Europe: A «Less4More» Strategy

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

8.525

6.250

2008 2017

Number of Banks– EU 28
Source: EBF

3,13

2,74

2009 2017

Bank Staff – EU 28
Source: EBF, millions of unit

233

183

2009 2017

Bank Branches – EU 28
Source: EBF, thousands of unit

-21%-12,5%-27%
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4.0 Banking in Europe: A «Less4More» Strategy

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

5,39%

6,00%

7,48%

6,40%

5,48%
4,91%

4,25%

3,70%3,90% 3,76% 3,70%
4,09% 4,11% 4,19%

3,92%

3,74%

2010 2011 2012 2013 2014 2015 2016 2017

NPLs to gross loans Ratio
Sources: EBF and ECB

 EU  World

NPL stocks have
decreased considerably
in recent years (-40%
between 2014 and
2018)

4.0 Banking in Europe: A «Less4More» Strategy

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

10,50%

-0,80%

5,80%

3,00%

0,75%
0,00%

2007 2012 2017

ROE MRO fixed rate

Return on Equity & ECB’s MRO
Source: EBA and EBF data

� 2007: 10,50%

� 2011/2012: Banking crisis in 
particular in Spain and Greece
affects balance sheets of EU 
banks

� 2017: A significant increase in 
profitability despite the negative 
impact of net interest income
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Digitalization & 4.0: a cost-cutting strategy

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

«Promising opportunities seem to arise in commercial banking.
This is possibly due to the potential benefits of the new
technology-based propositions such as aggregator models, use
of robo-advice and application of better data analytics. This can
be also seen as possible explanation of banks’ growing appetite
to adress costs trough increasing automation and digitalization»

EBA REPORT ON THE IMPACT OF FINTECH ON INCUMBENT CREDIT INSTITUTIONS’ 
BUSINESS MODELS, 2017, page 12

4.0 Banking in Europe: A «Less4More» Strategy

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

Less…

…More

Less banks (M&A), less branches, less
employees

Digitalization & 4.0

Profits with a Zero/Negative interest rates

4
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ISRF LABRoma, 13.11.2019

Sectors N. GAIN-LOSS
% OF RESTRUCTURING 

PROCESS WITH JOB 
LOSSES

RESTRUCTURING JOB 
RATIO

PA, defence & education 376 -471.281 87,23% 10,48

Agriculture 28 -8.986 75,00% 7,24

Manufacturing, Mining&Quarring, 
Construction 5.092 -589.790 69,15% 2,04

Utilities 153 -10.073 64,71% 1,26

Services (without Financial) 2.764 -69.201 51,77% 1,24

Financial Services 588 -237.696 72,62% 4,44

Restructuring: Crisis Years (07/12)
EU-28 Annual average growth rate: -0,10%

www.fisaccgil.it/lab

Source: Eurodad

Restructuring: Recovery Years (13/18)
EU-28 Annual average growth rate: 1,80%

Nel corso dell’ultimo
decennio, la dinamica
del PIL ha seguito
quella dei principali
paesi Europei. A partire
dal 2014, si assiste ad
una stabilizzazione su
dati di crescita più
bassi, sino allo scarno
0,9% registrato nel
2018.

ISRF LABRoma, 13.11.2019

Sectors N. GAIN-LOSS
% OF RESTRUCTURING 

PROCESS WITH JOB 
LOSSES

RESTRUCTURING JOB 
RATIO

PA, defence & education 219 -14.063 61,64% 1,19

Agriculture 31 -902 48,39% 1,44

Manufacturing, Mining&Quarring, 
Construction 3.870 -164.965 57,49% 1,35

Utilities 172 -51.804 78,49% 2,9

Services (without Financial) 3.662 298.607 38,13% 0,74

Financial Services 584 -243.930 70,89% 6,44

www.fisaccgil.it/lab

Source: Eurodad
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EWCs & IT-led Restructuring
Processes

How did it go?

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

EWCs: the discussion in Sofia & Beograd…

ISRF LABRoma, 13.11.2019

Ongoing
Restructuring

Processes

Digitalization & 
IT-led 

transformation

EWCs: what role?

New professions, 
new skills, new 

needs

www.fisaccgil.it/lab
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… & 2 main issues emerged

ISRF LABRoma, 13.11.2019

EWCs & EU 
legislation: a 

critical approach

"

www.fisaccgil.it/lab

Banking 4.0 vs. 
Unionism 1.0? 

EWCs: Information and Consultation Rights

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

Data transmitted by the 
employer to the 

workers' 
representatives to 

enable them to take 
note of an issue and 

examine it.

Exchange of views and 
establishment of a 
dialogue between

employee
representatives and the 

employer. 

INFORMATION CONSULTATION
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EWCs: Information or Consultation in practice

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

� More “information” than “consultation”

� Enterprise behaviors that undermine the concept of the right to
consultation by workers, replaced by unidirectional
communication

� The Ambiguous "paranormative" production

EU legislation

Nel corso dell’ultimo
decennio, la dinamica
del PIL ha seguito
quella dei principali
paesi Europei. A partire
dal 2014, si assiste ad
una stabilizzazione su
dati di crescita più
bassi, sino allo scarno
0,9% registrato nel
2018.

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

� National differences in terms of information access (i.e. 
German model) vs. EWCs Directives

� Fitness Check or «Regulatory demolition»? 
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Banking 4.0 vs. Unionism 1.0? 

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

� New jobs & new career 
paths

� A «charming» internal
marketing

� Digitalization as a key 
driver

� The Unions are 
transforming

� They are no longer 1.0 but 
they still have to fill a gap
� How to intercept new 

needs?

4.0 BANKING 1.0 UNIONISM?

1www.fisaccgil.it/lab

Digital innovation: 
the global challenge

ISRF LABRoma, 13.11.2019
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ISRF LABRoma, 13.11.2019

3www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019
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4

ISRF LABRoma, 13.11.2019

www.fisaccgil.it/lab

5www.fisaccgil.it/lab

Impacts of digital innovation, 
robotics, artificial intelligence 

on the labor market

ISRF LABRoma, 13.11.2019
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ISRF LABRoma, 13.11.2019

7www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019
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8www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

9www.fisaccgil.it/lab

Artificial Intelligence and 
employment: an assessment

for the Italian market

ISRF LABRoma, 13.11.2019
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ISRF LABRoma, 13.11.2019

Expected demographic change

11www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

Labor supply evolution
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ISRF LABRoma, 13.11.2019

Labor supply evolution

13www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

A preliminary assessment
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ISRF LABRoma, 13.11.2019

ITALY: Automation Potential

15www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

ITALY: Automation potential impact in the next 15 years



271

16www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

ITALY: Automation Potential

17www.fisaccgil.it/lab

Digital innovation: the challenges 
in the financial services market

ISRF LABRoma, 13.11.2019



272

18www.fisaccgil.it/lab

Market Challenges
Neo-Banks e Neo-Insurances

ISRF LABRoma, 13.11.2019

19www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019
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ISRF LABRoma, 13.11.2019

21www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019
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Market Challenges
FinTech - BigTech

ISRF LABRoma, 13.11.2019

23www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019
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25www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

tĞŝǆŝŶ ;tĞ�ŚĂƚͿ�WĂǇ�–
Tencent owns and operates Tenpay, which 
allows users to ƚƌĂŶƐĨĞƌ�ŵŽŶĞǇ�ƚŚƌŽƵŐŚ�
tĞ�ŚĂƚ͕�Ă�ƐŽĐŝĂů�ŵĞƐƐĂŐŝŶŐ�ĂƉƉ͘�
With ϵϴϬ�ŵŝůůŝŽŶ�ŵŽŶƚŚůǇ�ĂĐƚŝǀĞ�ƵƐĞƌ�
ĂĐĐŽƵŶƚƐ�ĂƐ�ŽĨ�^ĞƉƚĞŵďĞƌ�ϮϬϭϳ�(+16% 
YoY), Tencent’s Weixin mobile
messaging app has become a powerful 
multi-function platform, including for
integrating third-party services, including 
payments and financial services. 
Weixin Pay and QQ Wallet are ĐŽŶƐƵŵĞƌͲ
ĨĂĐŝŶŐ�ŵŽďŝůĞ�ƉĂǇŵĞŶƚ�ƐŽůƵƚŝŽŶƐ�ƚŚĂƚ�
ĞǆƉĂŶĚ�ƵƐĞ�ĐĂƐĞƐ�ĨŽƌ�ƐŽĐŝĂů (red envelop 
gifting and money transfers), Online to 
Offline (O2O) services, and online finance. 
Based on a Tencent survey, about 70% of 
respondents spend more than RMB100 
($15) per month in payments and transfers, 
with the most popular function being 
digital red envelope money (85% of 
respondents), followed by payments (58%) 
and money transfer to contacts (57%). 
WeChat credit card (payment processed via 
scanning QR code) was used by 20% of 
respondents, and 14% used Weixin Pay to 
pay off credit cards.
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ISRF LABRoma, 13.11.2019

Ant Financial is one of the largest 

FinTechs in the world. Its strategic 

vision is based on:

(1) leveraging the power of the 

Internet and big data; 

(2) empowering financial

institutions to create an 

ecosystem;

(3) serving both SME and 

individual customers;

(4) providing inclusive financial 

services.

Ant Financial’ s competitive 
advantages include:

a large user base; 

an incubator for vital, innovative 

financial products; 

and a world-class financial cloud 

technology platform. 

In addition, it is a pioneer in the 

DT Era, employing data to drive

innovation.

27www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019
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ISRF LABRoma, 13.11.2019
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The necessary transformation of 
the banking and insurance 

system

ISRF LABRoma, 13.11.2019
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ISRF LABRoma, 13.11.2019

The question is: will banks and insurances become 
innovative before new entrants (FinTech & BigTech) have 
achieved sufficient economies of scale for their market 
programs?

A decade after the Great Financial Crisis:
� They can try to "buy innovation" through partnership or 

the acquisition of new fintech participants.
� Banks and insurances can buy innovation faster than 

FinTech can acquire new customers.

31www.fisaccgil.it/lab

ISRF LABRoma, 13.11.2019

When the new competitor is a BigTech, the equation 
changes: the economies of scale are already existing 
and the database is, at times, greater than the banks 
themselves.

Internet-based platform companies - like Amazon, 
Alibaba, Facebook or Tencent - have captured an ever-
increasing share of consumer attention and time.
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A continuous transformation for banks & insurances 
involving:

NEW BUSINESS MODELS

CORPORATE CULTURE REVIEW

A REVISION OF THE 
ORGANIZATIONAL STRUCTURE

CONTINUOUS 
TECHNOLOGICAL AND 

INFRASTRUCTURAL UPDATE

Roma, November 14th 2019 

Monica Carta 

The International Social Dialogue in UniCredit 
The path with our social parties so far 

Fisac Second Plenary Meeting 

Head of International Social Dialogue, Welfare and People Care 
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UniCredit Group - Internal Use Only 

2 

Social dialogue 
The international scenario and UniCredit Industrial Relations system 

The market scenario is fast changing and the banking business is evolving accordingly.  

 

The role of Industrial Relations has become strategic to build a sustainable company where 

people needs are balanced with business requirements and communication plays an 

increasingly crucial role.  

In UniCredit we want to become one of the best employers in the 

European financial sector, by creating a positive working environment 

and increasing the quality of life.  

In this context the EWC is increasingly a strategic partner to manage 

the change. 

THE MISSION OF HUMAN CAPITAL 

UniCredit Group - Internal Use Only 

3 

�
UniCredit European Works Council�
Our system of Social dialogue Group wide 

Our strategy is defined globally and implemented locally,  

preserving a uniform approach and at the same time  

respecting the specifics of each single country.  

The involvement of social parties is a fundamental aspect of this model. 

Social 
dialogue Global approach Local implementation Involvement  

of social parties 

The UEWC 

At a global level, workers are 
represented through the  

European Works Council  

Information and consultation rights on 
all the relevant cross-border issues 

Joint Declarations  
define guidelines and  

principles shared at global level 
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UniCredit Group - Internal Use Only 

Adopt 
SHARED VALUES 

Create 
AWARENESS 

Drive the 
CULTURAL CHANGE 

4 

UniCredit European Works Council 
The enablers 

�#�5�,2�2-�adopt a global approach �**�-4#0�2&#��0-3.�-,�1-!'�*�
2-.'!1A�%3'"#"� 7�common core valuesA�5'2&���local implementation 

These are the key facilitating factors in our Industrial Relations system 

UniCredit Group - Internal Use Only 

5 

�
UniCredit European Works Council�
Where do we come from? 
 

40 EWCs 
Headquarters in Italy 

2 EWCs 
in the Financial Sector 

Founded in 2007, UniCredit European Works Council (UEWC) is an 
international board composed by the Employees' Representatives of 
European Countries where the Group is present, EU Member States and not 

WHAT IT IS 

COMPOSITION of UEWC 

15 Countries represented 

33 Employees’ Representatives  

9 Select Committee Members 

4 Secretariat members 

2 Experts 

INFORMATION and CONSULTATION 

2 Ordinary Meetings a year 
(23 Meetings with Top 
Management participation) 

 
59 Select Committee Meeting  
of which 30 with Top Management 
presence 
More than 400 official communications 
to the Select Committee 
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6 

�
UniCredit European Works Council�
At a glance 
�

� Improve the right of information and consultation for employees about 
transnational matters 

� Strengthen the role of UniCredit as a Global Social Player 

� Improve our employees’ understanding  of Management decisions 

� Give a global strategic overview to facilitate the social dialogue at local level 

THE PURPOSE 

Strategic partner in order to enhance the level of  
International Social Dialogue,  

our EWC is one of the most active, reaching important results… 

UniCredit Group - Internal Use Only 

7 

UniCredit European Works Council 
The path so far… 

JOINT 
DECLARATIONS  
 Work-Life Balance 

2017 

Responsible  
Sales 
2015 

We started a journey based on respect for our people 
 

EWC Founding 
Agreement 

2007* 

Training, 
Learning and 

Professional Development 
2008 

Equal Opportunities 
and  

No Discrimination 
2009 

* Partially amended in 2011, 2015, 2019 

From 2007 onwards 

The principles of 
Joint Declaration 

inspired the 
Gender Balance 
Program (2011) 
and the Group 

Policy on Gender 
Equality (2013) 

Signed with Italian 
Trade Unions an 
agreement on  

‘�#**Q #',%��2�2&#�
5-0).*�!#��,"�
!-++#0!'�*�

.-*'!'#1`�HmklqJ 

Inspiring all Group 
Training initiatives 

 

 
The Declaration 

defines a 
common 

approach to 
setting target 

standards in all 
of the countries 

of the Group 
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THE CHANCE TO RAISE SOCIAL DIALOGUE 
AT HUMAN RIGHTS' LEVEL: THE GFA AS A KEY STEP 

9 

The Global Framework Agreement on human rights and fundamental 
labour rights 
The path with UNI  

� In January 2019 we had the chance to 
strenghten our relationship with UNI – already 
partner in UEWC work sessions – through the 
signature of a GFA 

� The agreement negotiated with UNI puts our 
Group among the first multinational companies 
in Europe in terms of more advanced and 
outstanding international social dialogue in 
these matters. 

 
 

� reinforce the social dialogue on human rights 
and fundamental labour rights (in particular 
the freedom of association and the right to 
collective bargaining) 
 

� support the pursuit of sustainable growth of 
UniCredit’s activities, in line with our 
commitment to responsible sales and with 
the J.D. previously signed with the UEWC 
 

� promote a safe and respectful working 
environment for our employees, by supporting 
"Ethics" Group approach  and though the 
improvement of a "speak up culture" 

Main goals 

The GFA represents the first step of our 'Ethics' strategy 

Our partner 



284
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10 

Our ambition is to create a positive and respectful working environment  

where employees are fully engaged 

creating processes aimed at stimulating  a 
'speak-up culture' 

adopting the best international standards in 
relationships with employees, clients and other 
stakeholders 

creating a new Group Culture and mindset 
based on respect 

We keep on investing in a respectful working environment  
Ethics & Respect: a qualitative leap 

UniCredit Group - Internal Use Only 

11 

The Global Framework Agreement 
Main contents and implementation 

1. Commitment to Human Rights 
 

2. Trade Union rights 
 

3. Combatting Sexual Harassment  
 

4. Combatting Discrimination and Promoting Diversity 
 

5. Positive working conditions and work-life balance  
 

6. Healthy and safe working environment  
 

7. Responsible sales  

Monitoring 

Joint Central Monitoring Committee aimed to 
discuss progress made in the implementation 

Duration 

Validity of 2 years 
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The Human Capital initiatives on 'Ethics & Respect' 

2019/2020 

12 

Ethics & Respect 
The Human Capital initiatives�
 

   SEPTEMBER 2019 JUNE 2019 JANUARY 2019 

GFA on human rights 
and fundamental 

labour rights 
 

New Global Policies on:  
� harassment, sexual  

misconduct and 
bullying 

� retaliation 
 

Global Communication 
campaign 

Ethics & Respect in  
Performance 

Management  and 
Recruiting 

UniCredit Group - Internal Use Only 

The new Global Policies 
A new perception, a new awareness 

HARASSMENT,  
SEXUAL MISCONDUCT AND BULLYING 

   Consistently with the GFA principles, we implemented  

two specific Global Policies  

driving a cultural change in our Group 

ACTS OF RETALIATION 

13 

� raising the awareness on unacceptable behaviors 
 

� allowing zero tolerance towards acts of harassment, 
sexual misconduct, bullying and retaliation 
 

� protecting people's dignity 
 

� promoting a 'speak up' culture where all employees 
feel heard and protected when reporting misconducts 
 

� involving all the levels of organization, starting from 
Top Management 

 
� adopting a global approach and monitoring and a 

local implementation 
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STRATEGIC CHALLENGES FOR THE FUTURE 

UniCredit Group - Internal Use Only 

TRAINING TO INCREASE 
PROFESSIONAL SKILLS 

15 

The UEWC 4th mandate 
Founding Agreement's evolution 

UEWC agreement signed on 18 Sept. 2019 – WHAT'S NEW!  

15 

REMOTE MEETINGS FOR SELECT 

DECREASE OF MINIMUM THRESHOLD SELECT COMMITTEE ACTIVE LOCALLY 

LISTENING GUESTS (ALSO 
EXTRA- EU) 

100 HC instead of 150 
to Keep on including minor geographies 

Host meetings in CEE countries to better 
link with local management and employee 

representatives 

Increase information and 
consultation rights of UEWC, not 

limiting to 2 Ordinary Meetings and few 
Select Committee 

Focus on knowledge both for effective and 
deputy members, to foster their active 

participation  

Enlarge UEWC engagement on 
transnational topics, in the direction of a 

global social dialogue platform and network 
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UniCredit Group - Internal Use Only 

16 

The role of EU Directives in UniCredit 
Expectations for the future 

� The results achieved so far represent a 
tough basis to build the strategy of the 
future. 
 

� A more coordinated approach in the 
International Social Dialogue is the 
strategic challenge and the role of the 
EWC is expected to become increasingly 
crucial. 
 

� We'll continue investing in the creation of  
positive and respectful working 
environment, where colleagues feel fully 
respected and engaged, applying our core 
values to everything we do. 

16 

17 

THANK YOU FOR YOUR ATTENTION! 
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EMPLOYEE INVOLVEMENT IN THE CHANGING WORK
WITHIN THE 4.0 FINANCE INDUSTRY TRANSNATIONAL GROUPS

Research contributions on 
Digitalisation Impact 
and Social Dialogue Piero 

Valentini

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Aim of the research: 
Understanding the impact of 

restructuring processes in the 
workplace looking at it from the 
perspective of social dialogue.

Methodology:
- Integration of survey and interviews
When: Between October 2019 and 

February 2020; 
Who: 50 european trade unionists

with direct experience of 
restructuring processes in the

service industry.

Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 

digitalization processes and "continuous
restructuring" on the front line of the 

financial sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial sector (branch

network specialist sales staff)
Average overall length of service: 16 years

2 clusters: 
long-term employees (26.4 years service) 

young employees (6 years service)

Digitalisation
and involvement of

Young Workers
In Financial Sector

Aim of the research: 
Deeper Understanding

"continuous restructuring" 
on young employees
of the financial sector

Methodology:
- Interviews

When: October 2020 
february 2021

Who: 6 young employees
(6 years service)

from innovative front lines 
of the financial sector

in Italy
Self-Employment, ICT 
Close contact to clients

Presented on October 7h,8h To be presented tomorrow
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- Key Importance of economic, social and institutional factors at
stake in restructuring processes.

- An employee-centered perspective on restructuring processes
is essential to improve social dialogue and the implementation of
digitalisation.

Digitalisation of services 
can bring

numerous opportunities
on productivity and quality of 

work organisations

Effective Impact 
of Digitalisation

is influenced by its
organisational

implementation

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Aim of the research: 
Understanding the impact of 

restructuring processes in the 
workplace looking at it from 

the perspective of social 
dialogue.

Methodology:
- Integration of survey and 

interviews
When: Between October 2019 

and February 2020; 
Who: 50 european trade 

unionists with direct experience
of restructuring processes in the

service industry.

• Widespread perception that restructuring processes 
have achieved a continuous character over time, to keep the pace of 
new non regulated organisations wich integrate latest technologies

• Awareness that the pace of technological innovation is seen to 
get faster and with wider and faster impacts on work and society

• Uncertainty of affiliates on future processes
even more than on the current ones

• Continuous Digital Restructuring Processes don't guarantee 
automatic increase in productivity and organisational well-being

Beyond the idea of a temporary “delays” in the implementation of
restructuring because of an old – not digital native - generation of workers.
Digital natives are not immune to (continuous) digital restructuring 
processes

• Emerging perception that also management is having difficulties
in navigating and implementing change, and is getting disoriented

In organisations
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Aim of the research: 
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dialogue.
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• Uncertainty of affiliates on future processes
even more than on the current ones

• Continuous Digital Restructuring Processes don't guarantee 
automatic increase in productivity and organisational well-being

Beyond the idea of a temporary “delay” in the implementation of
restructuring because of an old – not digital native - generation of workers.
Digital natives are not immune to (continuous) digital restructuring 
processes

• Emerging perception that also management is having difficulties
in navigating and implementing change, and is getting disoriented

IMPACT ON WORKFORCE
Increased stress and 
workload (for old workers 
but also for digital natives –
and customers);

Work life balance is a 
growing issue especially for 
smartworking.

Increased monitoring of 
individual performance.  

Few attention on values of 
social responsibility in 
training and management.

SOCIAL DIALOGUE:
From defensive approach to 

proactive approach
to continuous change

• Contracts: anticipating new 
jobs needs, map new 
organisations and workers 
through SD

• SupranationalNetworking
Europe= progress on 
SocialSustainability
Social PartnersTraining
Common European Rights  
EWC: useful if homogeneus
quality of information

In organisations
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• Widespread perception that restructuring processes 
have achieved a continuous character over time, to keep the pace of 
new non regulated organisations wich integrate latest technologies

• Awareness that the pace of technological innovation is seen to 
get faster and with wider and faster impacts on work and society

• Uncertainty of affiliates on future processes
even more than on the current ones

• Continuous Digital Restructuring Processes don't guarantee 
automatic increase in productivity and organisational well-being

Beyond the idea of a temporary “delay” in the implementation of
restructuring because of an old – not digital native - generation of workers.
Digital natives are not immune to (continuous) digital restructuring 
processes

• Emerging perception that also management is having difficulties
in navigating and implementing change, and is getting disoriented

IMPACT ON WORKFORCE
Increased stress and workload
(for old workers but also for digital natives – and customers);

Work life balance is a growing issue especially for smartworking.

Increased monitoring of individual performance.  

Few attention on values of social responsibility in training and management.

In organisations
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Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 
digitalization processes and 
"continuous restructuring" on 
the front line of the financial

sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial

sector (branch network specialist
sales staff)

Average overall length of service: 
16 years
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Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 
digitalization processes and 
"continuous restructuring" on 
the front line of the financial

sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial sector

(branch network specialist sales staff)
2 clusters:  

long-term employees (26.4 years
service) 

young employees (6 years service)
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Young people show greater ease with 
digital work processes

Beyond the idea of a 
temporary “delays” in 
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native - generation of 
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(continuous) digital 
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Restructuring processes

and Social Dialogue
in Services Industry

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Aim of the research: 
Understanding the impact of 

restructuring processes in the 
workplace looking at it from 

the perspective of social 
dialogue.

Methodology:
- Integration of survey and 

interviews
When: Between October 2019 

and February 2020; 
Who: 50 european trade 

unionists with direct experience
of restructuring processes in the

service industry.

Increased stress and 
workload (for old workers 
but also for digital natives –
and customers);

Work life balance is a 
growing issue especially for 
smartworking.

Increased monitoring of 
individual performance.  

Few attention on values of 
social responsibility in 
training and management.

Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 
digitalization processes and 
"continuous restructuring" on 
the front line of the financial

sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial

sector (branch network specialist
sales staff)

Average overall length of service: 
16 years

Beyond the idea of a 
temporary “delays” in 
the implementation of
restructuring because 
of an old – not digital 
native - generation of 

workers.

Digital natives are 
not immune to 

(continuous) digital 
restructuring 

processes

Young people show greater ease to control digital
work processes
BUT this alone is not enough for

job satisfaction and career growth
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Aim of the research: 
Understanding the impact of 

restructuring processes in the 
workplace looking at it from the 
perspective of social dialogue.

Methodology:
- Integration of survey and interviews
When: Between October 2019 and 

February 2020; 
Who: 50 european trade unionists

with direct experience of 
restructuring processes in the

service industry.

Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 

digitalization processes and "continuous
restructuring" on the front line of the 

financial sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial sector (branch

network specialist sales staff)
Average overall length of service: 16 years

2 clusters: 
long-term employees (26.4 years service) 

young employees (6 years service)

Digitalisation
and involvement of

Young Workers
In Financial Sector

Aim of the research: 
Deeper Understanding

"continuous restructuring" 
on young employees
of the financial sector

Methodology:
- Interviews

When: October 2020 
february 2021

Who: 6 young employees
(6 years service)

from innovative front lines 
of the financial sector

in Italy
Self-Employment, ICT 
Close contact to clients

Presented on October 7h,8h To be presented tomorrow

ISRF·L
ab

ISRF·LabFISAC·Cgil

EMPLOYEE INVOLVEMENT IN THE CHANGING WORK
WITHIN THE 4.0 FINANCE INDUSTRY TRANSNATIONAL GROUPS

Digitalisation and
Involvement of 
Young Workers 

in Financial Sector Piero 
Valentini
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Methodology:
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When: Between October 2019 and 

February 2020; 
Who: 50 european trade unionists

with direct experience of 
restructuring processes in the

service industry.

Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 

digitalization processes and "continuous
restructuring" on the front line of the 

financial sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial sector (branch

network specialist sales staff)
Average overall length of service: 16 years

2 clusters: 
long-term employees (26.4 years service) 

young employees (6 years service)

Digitalisation
and involvement of

Young Workers
In Financial Sector

Aim of the research: 
Deeper Understanding

"continuous restructuring" 
on young employees
of the financial sector

Methodology:
- Interviews

When: October 2020 
february 2021

Who: 6 young 4.0 
employees (6 years

service) from innovative 
front of the financial sector

in Italy
Self-Employment, ICT, Close 

contact to clients

Presented on October 7h,8h To be presented today

- An employee-centered perspective on restructuring processes
is essential to improve social dialogue and the implementation of
digitalisation.

Digitalisation of services 
can bring

numerous opportunities
on productivity and quality of 

work organisations

Effective Impact 
of Digitalisation

is influenced by its
organisational

implementation
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Aim of the research: 
Understanding the impact of 
digitalization processes and 
"continuous restructuring" on 
the front line of the financial

sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial

sector (branch network specialist
sales staff)

Average overall length of service: 
16 years

Young people show greater ease with 
digital work processes

Young workers as «Digital natives» 

FROM: Digital Technologies are their «natural environment»
TO:  Continuous change of digital technologies is their «natural environment»

Digital natives are deeply aware that
continuous personal involment in learning is needed.

They are more inclined to cope with the effort needed to stay updated.

BUT ON THE OTHER HAND:
They tend to notice how organisations support their proactive involvement in change
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Aim of the research: 
Understanding the impact of 
digitalization processes and 
"continuous restructuring" on 
the front line of the financial

sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial

sector (branch network specialist
sales staff)

Average overall length of service: 
16 years

Young people show greater ease to control digital
work processes
BUT this alone is not enough for

job satisfaction and career growth
Restructuring processes 
- have achieved 

continuous character over 
time
- don't guarantee 
automatic increase in 
productivity and 
organisational well-being

- Beyond the idea of a 
temporary “delays because 
of an old  generation of 
workers.
- Digital natives are not 
immune to (continuous) 
digital restructuring 
processes

Work Life Balance Professional Growth Training /Learning SupportSalary/Benefits

Four Areas of risks
have been explored in the interviews

Understanding risks of decrease of involvement
for young workers

Qualitative Interviews involved a selected target of 4.0 workers:
Young executives (less than 6 years service) from the Italian Finance Sector

In Competitive Areas,  ICT, Legal service, Proximity to Key Clients, Remote Workers,
Highly educated, strong investment in initial training

Traditional contracts and Hybdrid Contracts (partially self-employed)

Most of them haven’t experience restructurings in terms of worsening conditions
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Work Life Balance
Among Young Workers

Young workers in ICT
Low satisfaction

• New contracts are perceived to have
priority on feasibility check with 
workers

• Extra-Working time seems
deliberately not monitored; no 
evidence of increase in productivity

• In remote working: 
excessive increase of meetings

Young self-employed
High satisfaction

No pressures about working times 

BUT ON THE OTHER HAND:
• High expectations on increasing

clients in future 

• Low satisfaction in organisational
support in mantaining and 
increasing clients 

too many operations still require time 
for traditional support
• obligation to organize meetings at office
• Administrative part seems still too time 

consuming

Growing perception that expected increase
of productivity by digital technologies
is delayed by organisational aspects

Salary/Benefits

Initial high satisfaction: Salary and social benefits are considered rare for their generation
Doubts increase considering conditions on the job

Young workers in ICT

• Salary is considered not adequate to 
extra working time 

• Low satisfaction about monitoring 
contracts

• Bonus per performance are 
appreciated as recognition of active
involvement if:

• Evaluation recognizes quantity and 
quality; Difference among managers 
and workers is reduced

• Low satisfaction about Career plans  
(not official,  suspended during
pandemic)

Young self-employed

• Salary is considered adequate when new 
clients will be obtained > expectations
about organisational support in 
increasing clients  > Low satisfaction on 
organisational conditions on favouring
new clients

• Disorientation on taxation and payroll
• Low satisfaction on administrative

support

Professional Growth

Demand for (traditional forms of)
support from social partners
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Change is perceived as fast and continuous.
But this is the expected condition/challenge for young workers.

Personal involvement in keeping the pace is considered normal.
When dealing with customers, the risk is market and customers learn faster.

Expectations of Organisational support in learning

Training /Learning Support
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digitalization processes and 
"continuous restructuring" on 
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Methodology:
- Survey
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Who: 18 participants

(from Italy and France) 
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(branch network specialist sales staff)
2 clusters:  

long-term employees (26.4 years
service) 

young employees (6 years service)

Restructuring processes 
- have achieved 

continuous character over 
time
- don't guarantee 
automatic increase in 
productivity and 
organisational well-being

- Beyond the idea of a 
temporary “delays because 
of an old  generation of 
workers.
- Digital natives are not 
immune to (continuous) 
digital restructuring 
processes
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Training that is provided by the organisation is considered
merely sufficient to cope with change.

Training is formally needed for salary bonus or enrollment in the register of consultants.
Traning opportunities are considered :

• too compressed in time
• sometimes too general

• They do not always guarantee against legal risks
• their approach is learning before the practice, not during the practice

Change is perceived as fast and continuous.
But this is the expected condition/challenge for young workers

Expectations of Organisational support in learning
VS

PERCEPTION OF TRAINING
0

Completely
unimportant
to cope with 

change

10
Completely
important
to cope with 
change

Training /Learning Support

Learning in practice is considered
essential to cope with change.

• Information is in progress: learning requires constant monitoring and interpretation of updates
• Organisation provides tools as help desk, intranet updates 
• Specific cases from the context, clients, inspire questions.

• Self-committment in researching solutions from many sources is essential
• Consultation with colleagues, informal experts, is an essential part of learning in practice

• Informal tools are used to communicate with collegues and share solutions

Expectations of Organisational support in learning
VS

PERCEPTION OF LEARNING IN PRACTICE
0

Completely
unimportant
to cope with 

change

10
Completely
important
to cope with 
change

Change is perceived as fast and continuous.
But this is the expected condition/challenge for young workers

Training /Learning Support
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• Learning in practice requires a break from direct work. 
This break is considered by workers an essential source of value.

• Exchange with colleagues is seen to positively affect
performance and team involvement at the same time 

REMOTE/ON SITE: 
On site knowledge sharing seems still more immediate. 

Coming back with colleagues is appreciated for easier knowledge sharing. 
Remote meetings seem an interesting option with far colleagues

but they seem more time consuming.
.

Knowledge sharing requires :
• Solidarity (tacit agreement from common 

destiny in new and unstable context)
• Time
• Managers support

Learning in practice is considered
essential to cope with continuous change

0
Completely

unimportant
to cope with 

change

10
Completely
important
to cope with 
change

BUT ON THE OTHER HAND:
Unsufficient organisational awareness

could put each of these 3 factors at risk

The interaction of solidarity time management support
seems to be excessively left to chance by organisation. 

Growing perception of 
unrecognized and frustrated informal proactivity



420

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Digitalisation,
Restructuring processes

and Social Dialogue
in Services Industry

Digitalisation
and 

Sales Network Workers
In Financial Sector

Aim of the research: 
Understanding the impact of 
digitalization processes and 
"continuous restructuring" on 
the front line of the financial

sector

Methodology:
- Survey

When: September 2020
Who: 18 participants

(from Italy and France) 
from front line of the financial

sector (branch network specialist
sales staff)

Average overall length of service: 
16 years

Change on Work Relationships

Restructuring processes 
- have achieved 

continuous character over 
time
- don't guarantee 
automatic increase in 
productivity and 
organisational well-being

- Beyond the idea of a 
temporary “delays because 
of an old  generation of 
workers.
- Digital natives are not 
immune to (continuous) 
digital restructuring 
processes

Work Life Balance Professional Growth Training /Learning SupportSalary/Benefits

Four Areas of risks
on Involvement of Young Workers 
have been explored in the interviews

Young Workers start with
• high potential involvement
• awareness of the challenge 

of continuous change
• expectations about

organisational support

• ©PRVW RI�XV IHHO HYHQ D�
VHQVH RI�JUDWLWXGH IRU�DQ�
RSSRUWXQLW\ IHZ RI�WKLV
JHQHUDWLRQ�KDYHª

During their professional
path
they face an expected
high pace of change
(and unexpected amount
of work)
on which they evaluate
organizational support
©HDFK WZR PRQWKV��QHZ�
UHOHDVHV��QHZ�UHJXODWLRQV��
QHZ�SURGXFWVª
©ZKDW LI 3&�LV RII�DW �SP"ª

Possibile consequences
when expectations

are not fulfilled:
• psychological stress
• isolation, distrust,
• decrease of organizational

Involvement
©:H JHW XVHG WR�D�FOLPDWH�RI�
UHVLJQDWLRQ�PRUH�WKDQ�
SURDFWLYH�FROODERUDWLRQª
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